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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

512 Filed Jan. 9, 1952 

IK THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 126—’52 

William E. Summerbell, 4619 Q Street, N. W.. 
Washington, D. C., Plaintiff , 


v. 

Elgin National Watch Company, a foreign corporation 
transacting business in the District of Columbia with¬ 
out having any place of business or resident agent 
therein, Defendant. 

Complaint for Breach of Contract 

First Count 

1. Plaintiff, William E. Summerbell, is a resident of the 
District of Columbia, doing business therein under the 
name of William E. Summerbell Company. Suit is brought 
for breach of contract to be performed in whole or in part 
in the District of Columbia. The amount in controversy 
exclusive of costs and interest exceeds $3,000.00. 

2. Defendant, Elgin National Watch Company, is a for¬ 
eign corporation transacting business in the District of 
Columbia without having any place of business or resident 
agent therein. 

3. Plaintiff is a graduate Mechanical Engineer with a 
degree from Clemson College secured in 1939. He did 
business as an engineer and sales agent in the District of 
Columbia from graduation until he entered the Army in 
World War II. Upon honorable discharge from the Armed 
Services, plaintiff resumed his profession and business in 
the District of Columbia as an engineer and a bona fide 
established selling agent and has continued as such to the 
present time. 
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513 4. Plaintiff and defendant entered into a contract 
whereby plaintiff, commencing about July, 1948, 

acted as technical advisor and sales agent on behalf of 
defendant for sales to the United States Government and 
to private parties in the surrounding area. Subsequently 
the United States entered into its present industrial mo¬ 
bilization program at which time plaintiff advised and as¬ 
sisted in coordinating the industrial business of defendant 
with the mobilization demands of the Government. Pursu¬ 
ant to said contract he acquainted himself with the Gov¬ 
ernment requirements for products which were or could be 
manufactured by defendant; on behalf of defendant gave 
technical and engineering assistance to various Govern¬ 
ment branches both as an engineer and as a representative 
of Elgin; became acquainted with Government programs 
in which defendant would be interested and qualified to aid 
in the war effort; arranged for lectures before Govern¬ 
ment experts on the technical aspects of Elgin products; 
solicited orders with the Government as well as private 
parties for industrial contracts; and performed numerous 
other services on behalf of the Elgin National Watch Com¬ 
pany during the period commencing in, to wit, July 1948, 
and continuing until February of 1951. The principal por¬ 
tion of said services were performed within the District of 
Columbia. Defendant, in return for said services, agreed 
to pay plaintiff compensation based upon a percentage of 
the dollar value of the orders obtained through his efforts, 
and of all Government orders, regardless of where said 
orders originated. Said percentages varied according to 
the product sold by defendant and the place where the 
order therefor originated. 

5. Plaintiff performed said services hereinbefore set 
forth at defendant’s request until said contract was termi¬ 
nated by defendant on, to wit, February, 1951. As 

514 a result of said services performed by plaintiff, de¬ 
fendant secured contracts for industrial products 

amounting to over $5,000,000. Defendant, though often 
requested to do so, has failed and refused to compensate 


% 

% 


4 

plaintiff pursuant to said contract and lias failed and re¬ 
fused to disclose the total amount of contracts obtained by 
it as a result of plaintiff's performance of his obligations 
under said contract. 

6. Plaintiff has made numerous demands upon defend¬ 
ant for payment of compensation due him pursuant to said 
contract and defendant has at all times up to the present 
failed and refused to pay plaintiff the amount of compen¬ 
sation due him. 

Wherefore plaintiff demands judgment against defend¬ 
ant for $300,000.00 plus interest and costs. 

Second Count 

1. Plaintiff further sues the defendant, Elgin National 
Watch Company, for compensation for services rendered 
by plaintiff on behalf of defendant at defendant’s request 
for which defendant agreed to pay the plaintiff the reason¬ 
able value thereof. The principal portion of such services 
were performed in the District of Columbia. 

2. Defendant has failed to compensate plaintiff for the 
reasonable value of his services and has refused so to do 
despite repeated demand, by plaintiff. The reasonable value 
of said services, as described hereinabove, is $300,000.00. 

3. Plaintiff incorporates, as a part of the second count, 

the first three paragraphs of the first count. 

515 Wherefore plaintiff demands judgment against 
defendant for $300,000.00 plus interest and costs. 

Preston C. King, Jr. 

Preston C. King, Jr. 

Dickson R. Loos 
Dickson R. Loos 
Powell Browning, Jr. 

Powell Browning, Jr. 

Attorneys for Plaintiff 
707 Munsey Building 
Washington 4, D. C. 

• ##*#••••• 
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517 Filed Feb. 15, 1952 

Answer 

First Defense 

The Complaint and each Count thereof fails to state 
a claim against the defendant upon which relief can be 
granted. 

Second Defense 

With reference to the numbered paragraphs of the two 
counts of the Complaint, the defendant answers as follows: 

“First Count” 

1. Defendant admits the allegations as to jurisdiction 
contained in paragraph 1. 

2. Defendant admits that it is a foreign corporation, and 
admits that it has no place of business or resident agent 
in the District of Columbia, but denies that it is transact¬ 
ing business in the District of Columbia. 

3. Defendant alleges that it is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraph 3 and therefore denies 
each and every allegation contained in paragraph 3. 

4. Defendant denies that it entered into a contract 

whereby plaintiff was to act as its technical adviser 
51S and sales agent for sales to the United States Gov¬ 
ernment and to private parties. Defendant denies 
each and every other material allegation of paragraph 4, 
and states that services were performed by plaintiff, as an 
independent contractor, before February of 1951, but that 
commissions were agreed to be paid by defendant to plain¬ 
tiff only on orders accepted by the defendant for “sapphire 
products, diamond compound and Elgiloy.” 



5. Defendant denies each and every allegation contained 
in paragraph 5. 

6. Defendant denies that it is indebted to plaintiff in any 
amount or that it has refused to pay plaintiff any sums 
due him. Defendant denies each and every other allegation 
contained in paragraph 6. 

7. Defendant denies each and every allegation contained 
in the First Count of the Complaint which it has not spe- 
cificallv admitted. 

V 

“Second Count” 

1. Defendant denies that it is indebted in any amount to 
plaintiff for compensation for services rendered by plain¬ 
tiff on behalf of the Defendant. Defendant denies each 
and every other allegation contained in paragraph 1. 

2. Defendant denies that it has failed to compensate 
plaintiff for the reasonable value of any services he may 
have rendered defendant. Defendant denies each and every 
other allegation contained in paragraph 2. 

3. Defendant incorporates as its answer to paragraph 3 
of the Second Count of the Complaint, the first three para¬ 
graphs of its answer to the First Count of the Complaint. 

4. Defendant denies each and every allegation contained 
in the Second Count of the Complaint which it has not spe¬ 
cifically admitted. 

519 Third Defense 

Defendant states that prior to December 29, 1949, plain¬ 
tiff acted as an independent contractor in the solicitation 
of orders from agencies of the United States Government 
for sapphire products, diamond compound and Elgiloy; 
that, as agreed between the parties, plaintiff’s full compen¬ 
sation for such sales and any miscellaneous services was 
comprised of certain percentages of the dollar value of 
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such orders accepted by the defendant; that, thereafter, 
on or about December 29, 1949, defendant and plaintiff 
entered into a contract whereby plaintiff was to continue 
to act as an independent contractor in soliciting orders 
from agencies of the United States Government for sap¬ 
phire products, diamond compound and Elgiloy, that plain¬ 
tiff’s compensation was to be measured by certain per¬ 
centages of the dollar value of orders for such products 
accepted by defendant, that plaintiff was to receive ad¬ 
vances of $200 for each of thirteen accounting periods per 
vear, the difference between such advances and the com- 
missions earned on sales of sapphire products, diamond 
compound and Elgiloy, to compensate plaintiff fully for all 
other miscellaneous services performed by him; and that 
the amount of such advances was later increased to $400 
per accounting period upon the same understanding that 
the difference between the advances and the commissions 
earned by plaintiff upon orders for sapphire products, 
diamond compound and Elgiloy, would represent full com¬ 
pensation for all other miscellaneous services performed. 
Under this arrangement the defendant paid the plaintiff 
first $200, and then $400, per accounting period, -whereas 
the commissions earned by plaintiff on the sale of sapphire 
products, diamond compound and Elgiloy averaged, in fact, 
only $50.35 per accounting period and exceeded the pe¬ 
riodical advance for only one of the fifteen accounting pe¬ 
riods involved. Prior to the commencement of this action, 
defendant had paid in full any and all sums owed by it to 
the plaintiff. 

520 Fourth Defense 

Defendant states that the contract alleged in the First 
Count of the Complaint and the agreement alleged in the 
Second Count of the Complaint are illegal and unenforce¬ 
able for the reason that contracts and agreements for com¬ 
pensation contingent upon successful negotiation of the 
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sale of property to the United States are contrary to public 
policy and void. 

Steftoe & Johnson 

William E. Miller 
William E. Miller 

Laidler B. Mackall 
Laidler B. Mackall 

Raymond N. Shibley 
Raymond N. Shibley 

Attorneys for the Defendant 

1139 Shoreham Building 
Washington 5, D. C. 
NAtional 8-8282 

Gardner, Carton & Douglas 
1430 First National Bank Bldg. 

Chicago 3, Illinois 
Of Counsel 

**#•#••••• 

5S0 Filed April 20, 1953 

Pretrial Proceedings 

Statement of Nature of Case : 

Suit on contract for payment of commission on sale of 
products of defendant, and also in the alternative suit is 
for reasonable value of services of plaintiff in said sales. 

Plaintiff maintains that as technical advisor and sales 
agent of the defendant he advised and coordinated the 
business of the defendant, with United States Government 
in its war effort, and is due a commission based on a per¬ 
centage of the dollar value of orders obtained from Gov¬ 
ernment regardless of where the orders originated. 

The defendant states that the plaintiff represented de¬ 
fendant as an independent contractor in the solicitation of 
orders for “sapphire products, diamond compound, and 
Elgiloy”, from the United States Government and others, 


9 


and that as compensation for such sales and any miscel¬ 
laneous services, plaintiff was initially entitled to certain 
percentages of the dollar value of accepted orders for 
these enumerated products. As incidental services in¬ 
creased, plaintiff was given an advance of $200 per ac¬ 
counting period against commissions from the sales of the 
above-mentioned products, which advance represented his 
minimum compensation. This advance was later increased 
to a $400 per period retainer. This retainer arrangement 
was finally terminated by defendant, pursuant to the ex¬ 
press terms of the agreement. Thereafter, plaintiff con¬ 
tinued soliciting orders for sapphire products, diamond 
compound, and Elgiloy, and was compensated by commis¬ 
sions on the same basis as previously. The contract rela¬ 
tionship was completely terminated when plaintiff brought 
this action. 

1. Defendant states that prior to the commencement of 
this action it had paid in full any and all amounts owed by 
it to the plaintiff. 

2. Defendant states that the agreement alleged by plain¬ 
tiff for commissions contingent upon successful negotiation 
of the sale of military items to the United States, would 
have been contrary to public policy and therefore unlawful 
and unenforceable. This defense is made to plaintiff’s suit 
to the express contract and also his suit on reasonable 

value of his services. 

5S1 At pretrial defendant waives any question as to 
venue or jurisdiction raised by its pleadings; also 
any question as to the complaint failing to state a cause of 
action. Defendant does not waive any defense set forth in 
this pretrial. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Parties stipulate that certain documents bearing the in¬ 
itials of both counsel may be received in evidence without 


formal proof and that wherever any of the papers or docu¬ 
ments consist of copies they may be received in evidence 
without production of the originals. 

Parties stipulate to the authenticity of exhibits 1 to 
28 attached to the deposition of Witness John Ireland; 
same stipulation as to exhibits Nos. 1 to 52 attached to 
the deposition of Witness Koger Waindle; same stipula¬ 
tion as to Waindle Cross-exhibits Nos. 1 to 10. 

Same stipulation as to exhibits to deposition of Witness 
James B. Shennan. 

The above stipulations are subject to objections to ad¬ 
missibility on grounds of relevancy and materiality. 

Parties stipulate to dollar value and date of classified 
Government contracts as follows: 


5S1A Contracts: 
DA-28-017-ORD-S98 
XOrd-11378 
NOrd-11597 
Subcontracts: 


9- 8-50 War Department 
Picatinny Arsenal 

2- 28-51 Navy Department 

Bureau of Ordnance 

3- 31-51 Navy Department 

Bureau of Ordnance 


$ 25,000 

2,557,500 
2,040,000 


P.O. 48298 


8-15-50 Therinador Electric Mfg. Co. $871,023.72 


P.O. 52582 4- 9-51 Thermador Electric Mfg. Co. 581,194.73 

Dated April 20, 1923. 

Bolitha J. Laws 
Pretrial Justice. 

Attorneys authorized to act: 

P. C. King, Jr. 

Plaintiff 


William E. Miller 
Defendant 

At pretrial plaintiff is given leave to amend his com¬ 
plaint by interlineation so as to claim $300,000 instead of 
$ 200 , 000 *. 


Bolitha J. Laws 
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583 Filed June 9, 1953 

Washington, D. C., 

Tuesday, June 2, 1953. 

Honorable David A. Pine, Judge 


Oral Ruling of the Court 

The Court: Gentlemen, I have given this case a great 
deal of thought as you have gone along, and I thought of 
it over the weekend and I thought a good deal about it last 
evening. I am very much indebted to you for the assist¬ 
ance you have given me in organizing the facts, marshal¬ 
ing the evidence, and also for the assistance you have given 
me on the law, and I am now ready to rule. 

In August of 1946 the plaintiff requested the de- 
584 fendant to give him the prices of its micrometers 
with a sapphire tip. This was done, and the plaintiff 
then interested UNRRA and the Treasury Department in 
those micrometers. As a result, the plaintiff contacted the 
defendant and became acquainted with Mr. Ireland, the 
Sales Manager, and Mr. Waindle, the General Manager of 
the Sapphire Products Division of the defendant. 

Thereafter, the Treasury Department purchased about 
150 of these micrometers, and plaintiff received a commis¬ 
sion on the sale. From then on, for nearly two years, plain¬ 
tiff acted as sales agent in the sale to the Government of 
products of the Sapphire Production Division and received 
commissions. His sales were limited. 

The Sapphire Products Division, prior to September 
1948, manufactured various metal articles in which sap¬ 
phire was featured, and also a diamond compound used as 
an abrasive. In September 1948 the name of this division 
was changed to Industrial Products Division, and it added 
various precision parts to its products; and in the follow¬ 
ing year it started to manufacture Elgiloy, a metal desir¬ 
able for use in spring mechanisms. 
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Now after the sale of the sapphire-tipped micrometers 
to the Treasury Department and early in 1947, plaintiff 
and Waindle conferred, and it is plaintiff’s claim that the 
two of them, Waindle acting for defendant, entered 

585 into a verbal agreement providing for plaintiff’s 
employment by defendant as sales agent, fixing his 

territory as Greater Washington, and providing that his 
commission would be 20 percent on diamond sales, and 15 
percent on sapphire product sales where the end use was 
in the Washington area, and only part of the commission 
where the end use was outside of this area if another agent 
participated, and in the event the Government agency pur¬ 
chased any of the products of the Sapphire Products Divi¬ 
sion he would be entitled to 25 percent of the commission 
regardless of where it was purchased in the United States. 
Later, the plaintiff claims that this oral agreement was 
orallv enlarged to include “contract manufacture”, or 
“precision parts”, with a commission of 5 percent. 

The defendant contends that the agreement made be¬ 
tween the two contemplated the solicitation by plaintiff of 
orders of sapphire products and diamond compound from 
the Government agencies in Washington, and compensa¬ 
tion on orders obtained and accepted to be worked out by 
mutual agreement. That contention is supported by a 
statement to that effect in Plaintiff’s Exhibit 8, which has 
been referred to so many times in these proceedings; and 
at this point I should note that that statement was 

586 not disputed by plaintiff until he testified in this 
lawsuit, so far as the record shows. 

Waindle is no longer with the company, and was not 
called as a witness for either side, nor was his deposition 
read by either side, although it had been taken by plaintiff, 
so I do not have before me his version of the transaction. 

I find that the plaintiff has not established by a prepon¬ 
derance of the evidence, in the light of the statement con¬ 
tained in Exhibit 8 and his acquiescence therein, that 
Waindle, after such a short acquaintance and such limited 
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experience with plaintiff, entered into this oral agreement 
or these oral agreements, so sweeping in character, as 
claimed bv the plaintiff. The oral agreement undeniably 
was terminable by either party at will, and the agreement 
I find existed is the one described in Exhibit 8, which was 
not disputed by the plaintiff, and on October 18, 1948, de¬ 
fendant through Ireland addressed a letter to plaintiff, the 
effect of which was to terminate that informal arrangement 
and set up and supersede it by a new and formalized agree¬ 
ment. This is the Exhibit 8 to which I have referred. 

That letter provided that in the past the plaintiff had 
been soliciting orders for defendant’s line of sapphire 
products and diamond compound from United States Gov¬ 
ernment agencies and installations in Washington, D. C.; 
that the matter of his compensation on orders obtained by 
him and accepted by the defendant had been worked 
587 out by mutual agreement; that the defendant under¬ 
stood he desired to continue solicitation of orders for 
its sapphire products and diamond compound, and defend¬ 
ant was agreeable to plaintiff’s doing so with certain excep¬ 
tions not relevant to this case: that plaintiff would be com¬ 
pensated for his services by a commission computed on the 
basis of a percentage of the dollar value of the orders ob¬ 
tained and accepted by the defendant, and payment of the 
commission to him would be made upon defendant’s re¬ 
ceipt of payment from the purchasing governmental 
agency; that on accepted orders originating from United 
States Government agencies and installations located in 
the District and for use within the District an undivided 
full commission would be paid; that if such orders were 
for end usage outside of the District, the commission would 
be divided by the defendant between plaintiff and defend¬ 
ant’s sales solicitor in the area where the end use occurred 
in proportion to the services each person performed, the 
decision with respect to the division of the commission to 
be left entirely with the defendant; that on accepted orders 
originating from U. S. Government agencies and installa- 
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lions located outside of the District but whose offices within 
the District plaintiff has contacted, defendant would pay 
one-fourth of the full commission; that the commission 
rates were to be established by agreement between the 
parties as in the past, and were subject to change 
5SS from time to time as conditions varied; that in the 
event of disagreement as to the commission rate, de¬ 
fendant reserved the right to make the final determination. 

The plaintiff, in writing, agreed in principle with every¬ 
thing in the letter, with one exception, and that related to 
sales where defendant did not have a representative in the 
area. In that case, plaintiff felt he would be entitled to 
the full commission. 

In reply to that suggestion, Ireland stated that he did 
not think the matter important, inasmuch as defendant had 
representatives in all major industrial areas, that orders 
of the kind contemplated would be few and far between, 
and he would like to have the records indicate 25 percent 
on all Government installations outside of Washington for 
purposes of clarity and ease in handling. In this plaintiff 
acquiesced. 

So an end was put to the informal arrangement by these 
letters and the parties became bound by the superseding 
agreement set up therein. 

This continued in effect until December 29, 1949, when 
a letter almost identical with that of October 18 was writ¬ 
ten to plaintiff by Ireland. This letter added Elgiloy 
among the products included in the agreement, and provi¬ 
sion was made for the payment to plaintiff of an advance 
on commissions of $200 every four weeks. This advance is 
frequently referred to by the parties as a retainer, and 
came about after plaintiff had written Waindle that 
589 it was time for Elgin to share the load on expenses 
of maintaining a Washington office, and explaining 
what he was doing. True it is that the letter of December 
29, 1939, refers to “industrial products” instead of itemiz¬ 
ing the products as in the October letter, but it is clear 


that the intention was to refer to sapphire products, dia¬ 
mond compound, and Elgiloy, set forth in the preceding 
paragraph of the letter. 

In reply to this letter, plaintiff stated that he studied it 
in detail and accepted it in principle, but he wished to 
discuss a few points which he was sure would be cleared 
up wdth Waindle on his next trip to Washington. The 
only point on which there was any difference appeared to 
be whether he would be indebted to the company if his 
commissions did not equal the retainer, and this was 
cleared up to plaintiff’s satisfaction by a letter to him from 
Ireland stating that the advance was his, regardless of 
commissions earned. 

On August 25, 1950, the advance was increased to $400 
per period, and this was agreeable to the plaintiff. The 
agreement was terminated on January 22, 1951, effective 
30 days after. 

The plaintiff received a total of $3800 in 1950 under the 
retainer, and earned a commission against it of approxi¬ 
mately $700. 

On August 15, 1950, defendant entered into a contract 
with the Thermador Electric Company to furnish 
590 parts for rocket fuses of the dollar value of $870,000. 

On April 9, 1951, defendant entered into a contract 
with Thermador Electric Manufacturing Company to fur¬ 
nish parts for rocket fuses of the dollar value of approxi¬ 
mately $580,000. On September 8, 1950, defendant entered 
into a contract with the Picatinny Arsenal to furnish 
parts of rocket fuses of the dollar value of approximately 
$15,000. On February 8, 1951, defendant entered into a 
contract with the Bureau of Ordnance to furnish parts for 
VT fuses, the dollar value being approximately $2,500,000, 
and on March 31, 1951, defendant entered into a contract 
with the Bureau of Ordnance to furnish parts for VT fuses 
of the dollar value of approximately $2,000,000. 

In Count I of the complaint, plaintiff claimed compensa¬ 
tion upon a percentage of the dollar value of these con- 
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tracts obtained through his efforts, and of all Government 
orders regardless of where the orders originated. He has 
testified that in Philadelphia a representative of the com¬ 
pany stated that the commission upon precision parts 
would be 5 percent, and that at a meeting with 'Waindle 
sometime in 1947, IVaindle referred to a minimum of, or 
mentioned a minimum of 5 percent commission on “con¬ 
tract manufacture”. At the trial the plaintiff disclaimed 
any compensation on the orders of March 31, 1951, and 
April 9, 1951, but claimed a commission on clinometers 
which had not previously been referred to as an item on 
which he claimed commission. 

591 In Count II, plaintiff claimed compensation for 
services rendered by him in behalf of defendant 
for which defendant agreed to pay the reasonable value 
therefor. 

The defendant claims as to Count I that the commission 
relates to orders which were not encompassed within the 
agreement between the parties, and that as to Count II, 
plaintiff’s services were compensated for by the retainer. 

So far as Count I is concerned, the plaintiff cannot re¬ 
cover for the reason that he has not established by a pre¬ 
ponderance of the evidence an oral agreement which com¬ 
prehends or includes commissions to the plaintiff on orders 
for fuse parts or clinometers, and so far as the agreement 
contained in the writings of the parties is concerned, he 
cannot recover because that is confined to orders for prod¬ 
ucts named which do not include fuse parts, and therefore 
does not include commissions to plaintiff on orders for 
fuse parts. 

Under these circumstances, it is unnecessary for me to 
determine whether the agreement between the parties is 
illegal under the authorities cited. Under Count II, as far 
as the reasonable value of his services is concerned, de¬ 
fendant claims, as I have stated, that they were paid for 
by the retainer. I find, however, that the retainer had ap¬ 
plication to services under the written agreement rendered 
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in connection with sapphire products, diamond compound 
and Elgiloy, and not in connection with services in 
592 relation to other products such as fuse parts, and 
therefore, his services in relation to fuse parts have 
not been compensated for. He performed services for the 
defendant; they were accepted by the defendant; they were 
useful to the defendant, and plaintiff is entitled to be com¬ 
pensated for the reasonable value of those services. He 
was not sales agent for fuse parts, as I find; he was not 
the procuring cause for the sale of the fuse parts, as I find, 
and did not interest the defendant in going into this line 
of production, as I find. The reasonable value of services, 
therefore, could not be based on the criterion of commis¬ 
sion of a sales agent for procuring a contract of sale, as¬ 
suming its legality. 

Considering what the record shows that he did, his edu¬ 
cation, his experience, his contacts, and the amount of time 
expended on this class of activity, his past earnings, the 
amount of the retainer in connection v T ith the other prod¬ 
ucts, and the usefulness of his services, I am of the opinion 
that their fair and reasonable value is $5,000. I will give 
judgment to the plaintiff against the defendant in that 
amount. 

The Court will now stand adjourned until tomorrow 
morning at 10:00 o’clock. 

• #*•*••••• 

613 Filed June 26, 1953 

Order 

The above entitled cause having come on for trial the 
26th day of May, 1953, and upon consideration of the 
pleadings filed, the testimony given and exhibits introduced 
therein, it is by the Court this 26th day of June, 1953 

Ordered, (1) That the Oral Ruling of the Court at the 
end of the trial be filed as the Court’s Opinion or Memo¬ 
randum of Decision and constitute the Court’s Findings of 
Fact and Conclusions of Law; 
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(2) That judgment be and it hereby is entered for the 
defendant on the first count of the complaint; 

(3) That judgment be and it hereby is entered for the 
plaintiff on the second count of the complaint in the 
amount of $5,000.00 plus interest from the date of entry 
of this judgment, and costs of this action. 

David A. Pine 
Judge 

• ####•*••# 

614 Filed July 7, 1953 

Notice of Appeal 

Notice is hereby given that William E. Summerbell, 
plaintiff in the above named action, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the final judgment entered by the Trial 
Court wherein judgment was entered on June 26, 1953, for 
the defendant on Count One of the complaint and for the 
plaintiff on Count Two of the complaint in the amount of 
$5,000.00 plus interest and costs. 

P. C. King, Jr. 

P. C. King, Jr. 

Dickson R. Loos 
Dickson R. Loos 

Powell. Browning 
Powell Browning 

617 Filed July 16, 1953 

Notice of Appeal 

Notice is hereby given that Elgin National Watch Com¬ 
pany, defendant in the above-named action, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from so much of the final judgment en¬ 
tered in this action on June 26, 1953, as awards plaintiff 
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$5,000.00 plus interest and costs on Count Two of the 
complaint. 

Steptoe & Johnson 

William E. Miller 
William E. Miller 

Raymond N. Shibley 
Raymond N. Shibley 

Attorneys for the Defendant 

1100 Shoreham Building 
Washington 5, D. C. 
NAtional 8-8282 

Gardner, Carton, Douglas, 

Roemer & Chilgren 
1430 First National Bank Bldg. 

Of Counsel 

• *•••••••• 

II 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

5 Mr. King: It is our position, and we will prove at 
the trial, that the plaintiff became employed as a 

bona fide sales representative here in Washington for the 
Elgin National Watch Company. Under this oral contract 
he was to receive commissions at varying rates on orders 
which he secured for some of the products of the Elgin 
National Watch Company. He was to sell these products 
to industry and the Government. In addition to the com¬ 
mission which, as I sav, was in a varied percentage, de¬ 
pending upon the product, he received a retainer fee, in 
the beginning, of $200 per month, which was later enlarged 
to $400 per month. 

Now, the burden— 

The Court: A retainer or a drawing account? 

6 Mr. King: Well, I think either phrase would de¬ 
scribe it. 
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The Court: There is quite a little difference. 

Mr. King: I understand, sir. But there isn’t any differ¬ 
ence in this case, as I understand it, because this retainer 
was like a drawing account to this extent, that the commis¬ 
sions that he earned were to be paid in addition to the 
retainer. The retainer was for the purpose of covering 
some of his office expenses, and some of the leg work and 
incidental work that he did for them constantly. 

20 Mr. King: Now, Your Honor, there are two depo¬ 
sitions. I don’t know whether you have them with 
the file or not. 

The Court: Whose depositions? 

(Documents handed to counsel by Deputy Clerk.) 

Mr. King: No, there is another one. 

The Court: Whose deposition is it? 

(Documents handed to Court by Deputy Clerk.) 

The Deputy Clerk: This is the one that was attached to 
the file. 

The Court: Well, which one does he want to read? 

Mr. King: I want to find out simply if Your Honor has 
the deposition of a witness, John F. Ireland. 

The Court: Yes. 

Mr. King: That is the only one I want to refer to, of the 
depositions. I just wanted to see if it was here. 

The Court: Yes, I have it. 

Mr. King: Shall I proceed? 

The Court: Yes. 

Mr. King: Mr. Summerbell, please. 

Thereupon,— 

William Edward Summerbell 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 
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Q. Will you please give your full name and ad¬ 
dress? A. William Edward Summerbell, 4619 Q 
Street, Northwest. 

• ##*#•••*# 

Q. How long have you lived in the District of Columbia, 
Mr. Summerbell? A. I have lived here thirty years, ap¬ 
proximately; approximately thirty years. 

Q. Please give, for the record, your educational back¬ 
ground, if you will. A. Well, I went to a grade school, 
Jackson Grade School here in Washington, in 

22 Georgetown, then went to Gordon Junior High 
School, and then went to Western High School and 

graduated from every one of these institutions. Then I 
went to college, to Clemson College in Clemson, South Caro¬ 
lina, and I graduated after four years in mechanical en¬ 
gineering, and received a bachelor of science degree in 
mechanical engineering. 

Q. In what year was that, if you remember, Mr. Summer¬ 
bell? A. That was in 1939. 

Q. Please tell the Court what you did after graduating 
from Clemson College. A. Shortly after I graduated from 
Clemson College, I went into the Army. 

Q. What was your rank? A. I -went in as a second lieu¬ 
tenant. I was originally commissioned as a second lieuten¬ 
ant in the Infantry, but because I had an engineering back¬ 
ground and engineering degree, I was transferred to the 
Ordnance Department. 

My first tour of duty was at Aberdeen Proving Ground, 
which is the research and development center for the United 
States Ordnance Department. My first tour of duty there 
was that of a proof officer. A proof officer was an officer 
who was assigned tests, to conduct tests on ordnance ma¬ 
teriel. I "was assigned at that time to the arms and ammuni¬ 
tion division of the research and development center. 

23 Arms and ammunition was one of the major break¬ 
downs of the research center at that time, and my 

first connection with ordnance was on the antiaircraft and 
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seacoast artillery range. I was working on the testing of 
new ordnance materiel, new ammunition and research and 
development along munitions lines, at that time. 

After a short period of time, I was sent to school at 
Aberdeen Proving Ground, and the school was for instruct¬ 
ing officers on ammunition, small arms, artillery, tanks, 
and a very short course on logistics. 

I was always assigned to technical activities at Aberdeen, 
and especially concentrated in the arms and ammunition 
field. 

In 1941, the Ordnance Department— 

The Court: Does this all have some relevancy? 

Mr. King: Yes, sir. 

The Witness: Yes, sir. 

Mr. King: Because the contract— 

The Court: I was asking vour counsel for that. 

The Witness: I’m sorry. 

Mr. King: It is relevant— 

The Court: WTiat is that? 

Mr. King: It is relevant because the large contracts on 
which we claim a commission involve munitions. 

The Court: All right. 

24 Mr. King: As a matter of fact, the bulk of this 
gentleman’s work for the company involved knowl¬ 
edge of munitions. 

The Court: Go ahead. 

A. (Continuing) W 7 ell, sir, I was one of four Ordnance 
officers who were selected from the Proving Ground, and 
my specialty was artillery. W 7 e were sent to the Middle 
East in early—as you were—in late 1941, in December of 
that year. W 7 e went to the Middle East, and our function 
over there was to instruct the Allied troops on the use of 
American ordnance materiel. I "was also assigned the task 
of conducting tests on our arms and ammunition against 
foreign materiel. 

I was then sent by the British to India to perform the 
same function: that is, to instruct the British-Indian armed 
troops in the use of American ordnance. 
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In 1943, I was returned to the United States and sent to 
the Detroit Tank and Automotive Center, which is a divi¬ 
sion of the Office, Chief of Ordnance of Washington. In 
that capacity I was put in charge of armament design in 
connection with tanks and self-impelled artillery. 

I then, in 1944, was sent to Aberdeen Proving Ground, 
and I was technical assistant for the director of the re¬ 
search and development center, which was General Eddy. 
At that time he was a colonel. In that capacity, I was re¬ 
quired to visit all of the division heads in the Aberdeen 
Proving Ground and work with them on—really on 
25 priority tests, and it generally worked around arms 
and ammunition. 

When I was at Aberdeen, I was one of a group of about 
five officers, who were the senior officers, who had to attend 
conferences in Washington every week in the research and 
development headquarters, which was in the Ordnance De¬ 
partment. At that conference we discussed the current 
tests which were going on at Aberdeen, made recommenda¬ 
tions to the research and development people of the vari¬ 
ous divisions as to what we thought should be done to cor¬ 
rect munitions deficiencies. 

At the close of the war, I was sent to Germany with other 
Ordnance Intelligence officers, and I was with General 
Simon, and my job was to visit German research and de¬ 
velopment activities to see what the Germans had in the 
way of new arms and ammunition for the future, what they 
had on their drawing boards, what they had in their prov¬ 
ing grounds, and what they had in some of the pilot stages 
at some of their research and development activities. 

By Mr. King: 

Q. Did you then return to the United States? A. I did 
return to the United States, and my job in connection with 
this Intelligence activity was primarily ammunition. I 
wrote the ammunition section of General Simon’s book on 
German research and development as far as World War 
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Two is concerned; I wrote the ammunition part of it. 

26 Q. What rank did you hold when you got out of 
the service? A. I was a lieutenant colonel, sir. 

Q. When did you leave the armed forces, approximately? 
A. I left the armed forces approximately in the spring of 
1946. 

Q. Then what did you do? A. After that, I worked for 
an engineering firm in Washington by the name of United 
States Industries. They were selling machine tools and 
industrial equipment to United States Federal agencies lo¬ 
cated in Washington. 

Q. Then what did you do ? A. I remained with this com¬ 
pany for a short period of time, and then formed a partner¬ 
ship between George Viereck and Thaddeus Miller. 

Q. Will you spell that? 

Mr. King: Do you know how to spell it? 

The Reporter: No, I don’t. 

By Mr. King: 

Q. Will you spell that for the stenographer? A. 
V-i-e-r-e-c-k, George Viereck; and Thaddeus Miller. 

Q. How long did that partnership last, Mr. Summerbell? 
A. That partnership lasted from about the summer, early 
summer of 1946, until May the 1st, 1949. 

Q. During all of that time, were your offices in the 

27 District of Columbia? A. Yes, sir, our offices were 
in the District of Columbia all that time. 

Q. What happened to the partnership, if anything, in 
1949? A. At the end of May 1949, the partnership dis¬ 
solved and I formed my own company, and I moved my 
offices to the Dupont Circle Building. I have been there 
ever since, and I am currently there now. 

Q. When you say you formed your own company, do you 
mean by that that you are an individual trading as William 
E. Summerbell and Company? A. Yes, sir. 

Q. It is not a corporation? A. Not a corporation. 

Q. Did there come a time when your partnership was 
employed by the defendant in this case? A. Yes, there did. 
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Q. When was that? A. I think I should state that our 
partnership was formed to sell machine tools and indus¬ 
trial equipment to the Federal Government and to industry 
at large in Washington, D. C., and we also engaged in the 
export business. That was the purpose of forming our 
partnership. 

In early, or I should say I think in the late summer 

28 of 1946, we wrote a letter to the Elgin National 
Watch Company, to the Sapphire Products Division, 

and asked them to send some information on their Sapphire 
type micrometers. 

Q. If I might interrupt, I show you a carbon copy of a 
letter dated August 31,1946, from Mr. Viereck to the Elgin 
National Watch Company and ask you if that is a carbon 
copy of the letter to which you refer. A. That is a carbon 
copy, sir, yes. 

Q. Was the original of that letter sent to Elgin National 
Watch Company? A. Yes, it was, sir. 

Mr. King: I would like to have that marked— 

Mr. Miller: May I see the letter? 

Mr. King: You certainly may. May I have it marked 
first? 

May I have that marked as Plaintiff’s Exhibit 1, please, 
the carbon copy. 

The Court: You contend he succeeded to such rights, if 
any, as the partnership had? 

Mr. King: Yes. I might add, for Your Honor’s benefit, 
that the real meat of this argument involves a fourth 

29 product that Mr. Miller talked about He said there 
were onlv three. We will outline the work Mr. Sum- 

merbell did on all of the products. But the claim for the 
compensation here involves a fourth product that Mr. 
Miller did not mention, for which we claim he was not paid. 
I will show Mr. Miller Exhibit Number 1. 

The Court: Well, your answer is yes to my inquiry? 

Mr. King: The answer is yes. 
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The Court: And you will oiler evidence to that effect ? 
Mr. King: Yes, sir. 

I would like to offer Exhibit Number 1 at this time, if I 
may. I have shown it to Mr. Miller. 

The Court: It will be received. 

**#*•••##• 

Q. Now, Mr. Summerbell, I show you another letter, 
dated September 3, 1946, bearing the signature of 

30 John F. Ireland, I-r-e-l-a-n-d, and directed to 
Viereck-Summerbell and Company, Washington, 

D. C., and ask you if you received that letter. A. Yes, I 
did. 

Q. Are you familiar with the signature of Mr. Ireland? 
A. Yes, sir. 

Q. Is that his signature? A. That is, sir. 

Q. What was Mr. Ireland’s connection -with the Elgin 
National Watch Company at that time? A. Mr. Ireland 
was the sales manager of the Sapphire Products Division 
of the Elgin National Watch Company. 

Q. And this letter and its attachment were received by 
you, were they, in response to Plaintiff’s Exhibit Number 
1? A. Yes, sir, they were. 

*##**•••«• 

Mr. King: I offer it in evidence. 

31 The Court: Is there any objection? 

Mr. Miller: No objection. 

The Court: It will be received. 

###*•**•#• 

Q. Mr. Summerbell, did Plaintiff’s Exhibit 1—that is the 
letter of August 31—represent your first contact with the 
defendant? A. Yes, it was, sir. 

Q. Now, Mr. Summerbell, I show you a document entitled, 
“Elgin National Watch Company, Elgin Sapphire Tipt”— 
that’s T-i-p-t—‘ * Micrometers, ’ ’—m-i-c-r-o-m-e-t-e-r-s—and 
ask you if you received that document from the defendant. 
A. Yes, I did, sir. 
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Q. In the regular course of mail? A. Yes, I did. 

Q. Will you describe the document? A. Well, this docu¬ 
ment shows the retail price which we should sell Sap- 

32 phi re Tipt Micrometers at to industry or to the Gov¬ 
ernment. It also shows the price which we would 

have to pay for them from the Elgin National Watch Com¬ 
pany. Therefore, the difference between the two would be 
the profit or sales commission that you would be entitled to. 

Mr. King: I would like to have that marked as the next 
plaintiff’s exhibit, please. 

The Deputy Clerk: It will be Number 3. 
###•••••*• 

The Court: It will be received. 

*##•••••*• 

The Court (Inspecting document): His answer was one 
of the things concerning which I was confused, when you 
made your opening statement, Mr. King. Do I understand 
that this plaintiff is claiming a commission on property 
sold directly by the defendant to the Government, or did he 
take title and then sell to the Government himself? 

Mr. King: The former is correct. 

The Court: The former? 

33 Mr. King: Yes, sir. I am just giving the back¬ 
ground— 

The Court: This exhibit seems to relate to a situation 
where a party would take title and then resell it. 

Mr. King: Correct; and I am going from there to what 
his real agreement was. This is the first contact he had 
with them, and this is the first price sheet they gave him. 
The Court: I see. 

Mr. King: But it does not represent the contract he 
finally had. 

By Mr. King: 

Q. Mr. Summerbell, attached to Plaintiff’s Exhibit Num¬ 
ber 2 is a document which contains a picture. Will you tell 
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us if that is a Sapphire Tipt Micrometer? A. Yes, sir. 
This is the Sapphire Tipt Micrometer which the Sapphire 
Products Division of the Elgin Watch Company was selling 
at that time, sir. 

Mr. King: Did Your Honor see that? 

The Court: I looked at it, yes. 

By Mr. King: 

Q. What is that used for? A. This instrument, sir, is 
used for measuring, taking very fine measurements in con¬ 
nection with machine parts, generally speaking. It will 
measure down to a thousandth of an inch, and it is used 
for precision measuring. 

#*#•*•••#• 

34 By Mr. King: 

Q. I show you a document which bears the heading, 
“Quotation, Elgin National Watch Company,” and at the 
top left-hand corner it indicates a carbon copy to Viereck- 
Summerbell, as well as a carbon copy to a Mr. R. G. Stroot- 
man. S-t-r-o-o-t-m-a-n, and the document bears the initials 
“RFWand ask vou if vou received that document from 
the defendant. A. Yes, I did. 

Q. Whose initials are affixed to the document? A. The 
initials that are affixed to the document were Roger 
Waindle’s initials, and he was the general manager of the 
Sapphire Products Division of the Elgin National Watch 
Company. 

Mr. King: I would like to have that marked as the next 
exhibit. 

The Deputy Clerk: It will be Number 4. 

*****•••#• 

Mr. King: I would like to offer that, Your Honor. 

35 The Court: It will be received. 
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By Mr. King: 

Q. I also show you a document which is apparently an 
invoice on the stationery of Elgin National Watch Com¬ 
pany, bearing in the right-hand corner Invoice Number 
G648, with the name of Viereck-Summerbell, and under 
that the name of Strootman, S-t-r-o-o-t-m-a-n, and ask you 
if you got that document from the defendant. A. Yes, 
I did. 

Mr. King: I would like to have that marked with the 
next exhibit number. 

The Deputy Clerk: Number 5. 

The Court: There being no objection, it will be received. 

The Court (Inspecting document): I think we had better 
have that explained. 

36 Mr. King: Yes, sir, right now. 

By Mr. King: 

Q. Will you explain the circumstances surrounding these 
two documents, Plaintiff’s Exhibit 4 and Plaintiff’s Ex¬ 
hibit 5? A. Well, sir, when we received Mr. Ireland’s let¬ 
ter of, I believe, September the 3rd, together with the little 
technical literature on the Sapphire Tipt Micrometer, we 
went to see the technical requirements people of UNRRA. 

Q. What is UNRRA A. UNRRA was an agency lo¬ 
cated in Washington, D. C., and they were purchasing in¬ 
dustrial goods for the United Nations Relief and Rehabili¬ 
tation Administration, which was a worldwide organization 
which the United States had contributed so much money to 
at that time. 

We went to the technical people and found out that they 
had a requirement for a considerable quantity of microm¬ 
eters. We showed them the technical literature which Mr. 
Ireland had submitted to us, and they liked, they thought 
it had some, would be of interest to them, and we were 
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successful in having specifications written around a microm¬ 
eter as manufactured by the Elgin National Watch 
Company. 

The United States Treasury Department, which is lo¬ 
cated at Seventh and D, Southwest, was actually the pro¬ 
curing agency for this UNRKA, and the specifica- 

37 tions were sent from UXRRA to the Treasury De¬ 
partment. The Treasury Department had an invi¬ 
tation to bid published, and this invitation to bid was then 
sent out to the Elgin National Watch Company. 

This quotation was the quotation which Mr. Waindle 
submitted. 

Q. The one you have in your hand? A. The one I have 
in my hand. 

Q. Which is exhibit what? A. Exhibit 4. And you will 
notice that the quotation was on Elgin National Watch 
Company stationery, and we were acting as agents only. 

The quotation was for $126.65 per set, and it was sent 
to the Treasury people, and this was a negotiated contract. 
They told us that somebody else was offering sapphire- 
tipped micrometers at a reduced price, and they asked us 
to find out just what the situation was. 

At that time, we thought we were actually the only ones 
participating in this sale of sapphire products, sapphire- 
tipped micrometers to the Treasury Department. We im¬ 
mediately got on the telephone and talked to Waindle and 
Ireland, and we told them that we had done a lot of work 
on this; we thought we were entitled to this piece of busi¬ 
ness, and we couldn’t understand why anyone else would 
be underquoting us on this particular item. 

Mr. Waindle said, “Now, we will certainly 

38 straighten this out. What price do we have to meet 
or exceed?” 

So I told him, “We are going to have to get below—” 
I believe I told him it was in the neighborhood of about 
$105 per set. 
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So he said, “Well, will it be possible for you to go down 
to the Treasury Department and adjust this for us?” and 
I said, “Well, I will have to see.” 

So I went to the Treasury Department and asked them if 
I could make a change and put in this other figure. They 
said it was all right; and they got the business at $103 
per set. 

Q. The Plaintiff’s Exhibit 5, I believe that you have 
there, is that an indication that the Elgin National Watch 
Company got the business that you speak of? A. They 
definitely got the business; and the business was for 
$7,416. 

Q. Did your partnership get a commission from the de¬ 
fendant in connection with that sale? A. Yes, we did, and 
Mr. Waindle said that if we were going to cut price like 
this, both of us would have to reduce our profit: that is, I 
would have to take less on my commission, and the factory 
would make a reduction in price on the articles themselves. 

Q. Did anybody else get any commission in connec- 
39 tion with this particular sale? A. Yes, sir. Mr. 

Robert Strootman, who was the eastern representa¬ 
tive—and it is mentioned in that letter which Mr. Ireland 
sent—he received a commission. 

Q. By the letter Mr. Ireland sent, you mean Plaintiff’s 
Exhibit— A. The letter, I believe, of September 3rd. 

Q. Which is Plaintiff’s Exhibit 2. A. I see. 

Q. Is that correct? (Displaying document) A. That is 
right, sir. That is right. 

Q. Now, what was the amount of the commission that you 
got? A. I don’t remember the amount of the commission. 

Q. Do you remember what the percentage figure was? 
A. At this time, I don’t remember the percentage figure, 
even. 

Mr. Miller: If the Court please, may I inquire of counsel 
for the plaintiff whether he is making any contention that 
this man was not paid what he was entitled to on this sale. 

Mr. King: No. The answer is no. 
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By Mr. King: 

Q. Now will you tell us what next occurred, Mr. Summer- 
bell, after the order you have just been speaking 

40 about? A. Of course, the Elgin National Watch 
Company people, namely, Mr. Ireland and Mr. 

Waindle, were very pleased with the manner in which we 
executed this contract and operated in their behalf. We 
had several telephone calls, and we asked them if it would 
be possible to represent them in the sale of their products 
to the Government in Washington. 

Mr. Waindle said, “Yes, I think that can be arranged, 
and I am going to be in Washington very shortly, and I 
will certainly drop around to see you.” 

Mr. Waindle came to Washington, and we discussed the 
representation. We told him that we thought we had quite 
a bit of experience in the selling of articles to the Govern¬ 
ment, a lot more than he had had, because this was their 
first sale of any size to the Government. 

We told Mr. Waindle, we discussed this with him and 
said that “We would be interested in only representing 
your company, providing we could handle all the products 
that you were handling in your division,—” 

Q. That is, the Sapphire Tipt Division? A. In the Sap¬ 
phire Products Division. 

(Continuing) “—and we would definitely want a com¬ 
mission arrangement and a territory arrangement.” 

Q. Did he agree to that? A. He did. 

Q. At that time, what were the products in this 

41 Sapphire Products Division? A. At that time, sir, 
there were two major products. There were the 

Sapphire Products line, which included Sapphire Tipt 
Micrometers, sapphire plug gauges, sapphire drawing dies, 
sapphire wearing points, sapphire pivot points, and sap¬ 
phire ball bearings. Those were some of the products in 
the Sapphire Products Division. 
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The other main division, or the other main product that 
they were selling was a diamond compound, and they were 
selling that under the name of “Hyprez.” 

The Court: What? 

The Witness: Hyprez, H-y-p-r-e-z. It was a trade name, 
sir. 

By Mr. King: 

Q. Mr. Summerbell, I show you a box which contains 
some material. On the front of the box are the words, 
“Elgin Dymo Diamond Compound. ” The Dymo is D-y-m-o 
—and ask you if that is material you got from the de¬ 
fendant. A. Yes. 

Q. Will you explain what it is? A. Well, this is getting 
ahead of the story, sir; but as I said, they were first selling 
it under the name of Hyprez, and then at a later date, Elgin 
changed the name of Hyprez to Elgin Dymo; but it was the 
same product, sir, only under a different heading or 
name. 

42 The Court: What is the product, again? 

The Witness: It is diamond compound, is what we 
w r ere selling. In the first place, we were selling it under 
the name of Hyprez. 

The Court: Yes, I understand that. 

The Witness: And under the second heading we were 
selling it under the name of Elgin Dymo. 

The Court: Yes. 

The Witness: Now, w r hat it was, sir, it was industrial 
diamonds which had been crushed and finely graded, and 
then put, after they were all graded to a very high degree 
of precision, they were then put in, like all of a certain grit 
size were put in a paste form. (Displaying object) We 
put the diamond dust in this paste. This was a synthetic 
vehicle, the paste was, so that it was soluble in water or 
oil, or—it was soluble in anything. This was used in the— 
this diamond compound or Hyprez was used for polishing 
dies, dressing carbide tip cutting tools, for lapping, in 
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grinding, and it was used for the preparation of metal¬ 
lurgical specimens. 

For example, if you had a failure of a ship at sea or a 
failure of a gun, the engineers would remove a section as 
close to the failed part as possible. This part was cut to a 
quarter-inch-square size. Then, by using these dia¬ 
mond abrasives, they were brought to a mirrorlike 

43 finish so that they would get a super-finish on that 
surface. Then, the Bureau of Standards or what¬ 
ever shipyard was making the test would take photographs 
of these specimens and enlarge them as many as 500 to 
1,000 times, so that they could study the fractures in the 
minute arrangements of the metal particles to try to deter¬ 
mine the cause of failure. 

Mr. King: Your Honor, I don’t want to clutter up the 
record. I just produce this so Your Honor would under¬ 
stand something about the product. 

The Court: Do you wish to offer it ? 

Mr. King: Well, if it is of any benefit to Your Honor, 
I will offer it. I will offer it as the next exhibit. 

The Court: It will be received. 

• *•••••••* 

Mr. King: Do you want to see it, Mr. Miller? 

Mr. Miller: No, that is all right. 

44 By Mr. King: 

Q. Now, Mr. Summerbell, did there come a time when 
you had any discussion with representatives of the defend¬ 
ant concerning the compensation you were to receive on 
products in the Sapphire Products Division? A. Yes, sir. 
As I explained to you, both Mr. Waindle and Mr. Ireland 
came to Washington to our offices to discuss compensation 
and territory regarding our work with the Sapphire Prod¬ 
ucts Division. 

The Court: Fix the date. 

The Witness: What date, sir? 

The Court: The date of this conference. 
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The Witness: One conference, the first conference with 
Mr. Waindle, sir, to the best of my knowledge, was in Janu¬ 
ary of 1947; and the conference we had with Mr. Ireland, 
I believe, I know it was in the spring of the year. I cannot 
fix the date, sir. 

By Mr. King: 

Q. The spring of the same year, 1947? A. The spring 
of the same year, 1947. 

Q. What did they tell you at that time, or what did he 
tell you? A. We told them that we wouldn’t work for the 
Elgin Watch Company unless we had a definite understand¬ 
ing about commissions and territory; and both of 
45 these gentlemen said that could be arranged or ac¬ 
complished. 

Q. Did there come a time when you were advised what 
your commission on these products of the Sapphire Prod¬ 
ucts Division were to be? A. Yes, there did. We were told 
by Mr. Waindle that our territory’ was going to be Greater 
Washington, D. C.; that we could sell to the Federal Gov¬ 
ernment and to industry in this area; that we were to be 
able to sell all of the products of the Sapphire Products 
Division; that our commissions would be 20 per cent on 
diamond sales and 15 per cent on Sapphire Products sales. 

Thev stated that in the event the sale— 

The Court: You sav “thev.” Now, who stated? 

The Witness: I’m sorry. Mr. Waindle. 

The Court: All right. 

A. (Continuing) Mr. Waindle told us that in the event 
that the purchase was made by a Government agency in 
Washington or an industrial agency, we would get the full 
commission, depending upon the product, and that— 

Mr. Miller: If the Court please, excuse me, I don’t want 
to interrupt, but I would like to make this inquiry of 
counsel. I haven’t objected yet, but I would like to inquire 
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whether or not the plaintiff contends that this agreement 
was or was not later reduced to writing. 

Mr. King: Well, are you asking me to put all my 

46 case in at one time? 

Mr. Miller: No. I think it is only fair to inquire 
if it was later reduced to writing. Then I think we should 
have the written agreement, and I think the written agree¬ 
ment would be the controlling document. 

If they contend it was not reduced to writing, I think 
we are entitled to know that. 

Mr. King: My answer to that is that the contract, com¬ 
plete contract, was never reduced to writing. 

By Mr. King: 

Q. Had you finished, Mr. Summerbell? A. No, I hadn’t 
finished, sir. 

The Court: Go ahead. You said something about in 
the event purchases were made by the Government or others 
within this territory. 

The Witness: Yes, sir. 

A. (Continuing) And if the end product was used in 
this, in the Washington, D. C. area, then we would get the 
full commission. 

Now, in the event that the purchase was made in Wash¬ 
ington, D. C., by a Government agency, sir, and the end use 
was outside of Washington, D. C., then we would only get 
a part of the commission, and we would have to split this 
commission with the sales agent in whose territory the 
goods were ultimately consumed; and that if nobody 

47 participated, if no other sales agent did anything, 
then we would get the entire commission. 

Furthermore, the most important thing to us was that in 
the event a Government agency purchased any of these 
products from the Sapphire Products Division, we would 
be entitled to at least 25 per cent of the normal commission, 
regardless of where it was purchased in the United States. 
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By Mr. King: 

Q. Now, Mr. Summerbell, I show you a letter or a memo¬ 
randum on the stationery of Elgin National Watch Com¬ 
pany,— 

The Court: That was in January of 1947? 

The Witness: Yes, sir, that is when these discussions 
were. 

The Court: All right. 

By Mr. King: 

(Q. (Continuing) —dated August 1948, from John F. 
Ireland to a Mr. R. G. Strootman, S-t-r-o-o-t-m-a-n, bearing 
the initials “JFI,” and indicating in the lower left-hand 
corner that it was sent to Viereck-Sunmierbell Company, 
and ask you if you received that document. A. Yes, sir, 
we did. 

Mr. King: I would like to have it marked with the next 
number; and I might add that this is one of the documents 
we agreed on in connection with the deposition. 

So do you want to see it? 

48 Mr. Miller: Yes, I would like to have another 
glance at it, if I may. 

********** 

(Document handed to Mr. Miller.) 

The Court: Do I understand after Mr.—what’s his name? 

The Witness: Wain die. 

The Court: —Waindle made the proposition, that you 
accepted? 

The Witness: Yes, sir, because that had all of the condi¬ 
tions that we could think of, and -which we had had sad 
experiences before in other type of contracts with manu¬ 
facturers. 

We pointed out, Your Honor, that a lot of the work in 
selling products to the Government would be done in Wash- 
ton, sir, but the purchase would be made outside of Wash- 



ington, and we would in a lot of cases, from sad experience 
were not able to participate in any of the commissions. 
So that is why we set it up that way. 

The Court: And now it is lunchtime. I have a confer¬ 
ence in respect to some changes in the rules set for one- 
thirtv which will take a half-hour, so I will have to recess 
until two o’clock. 

Mr. King: I see. 

49 The Court: In the meantime, Mrs. Delehantv, 
would you write up just that portion of his testimony 
wherein he set forth the agreement? 

The Reporter: Yes, Your Honor. 

The Court: I would like to have that written up. 

Now, so far as the Exhibit 7 is concerned,— 

Mr. King: That confirms a part of the oral understand¬ 
ing, is our contention. 

The Court: If there be no objection, it will be received. 

**•**••#•* 

51 By Mr. King: 

Q. I say, does that Exhibit, Plaintiff’s Exhibit No. 7 
relate to the commissions which you or your partnership 
were to receive in connection with one of the products? A. 
Yes; it— 

Q. It does? A. It confirms in writing part of the oral 
agreement which we had. 

Q. I show you a letter dated October 18, 1948, on the 
stationery of Elgin National "Watch Company, signed by 
John F. Ireland, and directed to Viereck-Summerbell Com- 
panv and ask vou if vou received that letter? A. Yes: 
I did. 

Mr. King: I would like to have that marked as the next 
exhibit. 

The Deputy Clerk: No. 8. 

The Court: Mr. King — 

Mr. King: Yes, sir. 

The Court: I don’t know whether you got a copy of the 
transcript that I requested the reporter to write up. 
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Mr. King: No, sir; I didn’t, but I am familiar with what 
he said the agreement was. 

The Court: Well, he was interrupted and I just thought 
you might check through to make certain before you leave 
the subject that he stated the agreement. 

52 Mr. King: Could I see that copy, Your Honor? 
The Court: Yes. 

*••••••••* 

Mr. King: Then I offer it in evidence. 

The Court: It will be received. 

Mr. King: I request that Your Honor take time out to 
read it. 

The Court: Yes, I will do it. You might be reading the 
transcript at the same time. 

I wonder, in view of the interruption, if it w*as as clearly 
and succinctly stated as you expected it would be without 
the interruption. 

Mr. King: Yes. 

Mr. Miller: If the Court please, I don’t like to be super 
technical but in connection with the preceeding question 
and answer where the witness was asked about Exhibit No. 
7 and gave his conclusion as to what the effect of that letter 
was, I move to strike that. I think it is a pure con- 

53 elusion. I think the document speaks for itself. 

The Court: Seven or eight? 

Mr. Miller: Seven is my recollection, where the witness 
stated that it confirmed part of the prior understanding. 
The Court: That is number eight. 

Mr. Miller: I beg your pardon, eight then. It is the 
same one where there was another objection where he was 
going to talk about the exhibit and the objection was sus¬ 
tained. Then he went on and said, “It confirms part of 
the understanding”. I move to strike that conclusion. 

Mr. King: The reading of the exhibit does indicate that 
it does confirm part of the agreement. If your Honor 
thinks— 
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The Court: Doesn’t the exhibit speak for itself? 

Mr. King: I say if your Honor thinks it should go out, 
I have no objection. 

54 “Answer: It confirms in writing part of the oral 
agreement which we had.” 

The Court: Is that the part you object to? 

Mr. Miller: Yes, your Honor. 

The Court: I sustain the objection as a conclusion, the 
exhibit speaking for itself. 

• ••••••••• 

By Mr. King: 

Q. Now, Mr. Summerbell, will you describe what you did 
to further sales of the products of the Sapphire 

55 Products Division, if you did anything, of the de¬ 
fendant? A. Well, sir, as I stated previously, Mr. 

Waindle came to Washington in early 1947. He advised 
me, by sending me a copy of a letter sent to the Bureau of 
Standards, that he was going to give a lecture and discuss 
the Sapphire Products Division of Elgin National Watch 
Company. He had a footnote or a little bit of writing on 
the side of the letter and said, “It might be to your advan¬ 
tage to come” or something like that, “to see what the 
Sapphire Products Division really does”. All w*e knew 
about it at that time, sir, was the Sapphire Tipt Mi¬ 
crometers. So I attended that lecture, sir. 

Mr. Waindle showed a moving picture and showed the 
products and by his doing that I was able to get a full 
appreciation of what the Sapphire Products Division was 
trying to sell. 

I then—after we had our discussions and it was agreed 
that we could represent them in the sale of Sapphire Prod¬ 
ucts Division products to the Government, and what our 
agreement was, and to industry, I then visited all of the 
engineering agencies in connection with these products and 
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discussed with them the sapphire products on an engineer¬ 
ing level. 

The Court: You mean of the Federal Government ? 

The Witness: Of the Federal Government, sir, and of 
the few industrial places that we have in Washington, D. C. 

The Court: Name one of them, will you? 

56 The Witness: Well, one would be American In¬ 
strument Company out in Silver Spring. 

The Court: You went there? 

The Witness: Yes, sir. Another one would be the Cum¬ 
berland Optical Company which is also located out there. 

The Court: You went there? 

The Witness: Yes, sir. 

Another place is Melpar, which is across the river in 
Alexandria. 

Another is the Southern Railway, where they have their 
test laboratories in Alexandria. Southern Railways. 
Maintenance Division. 

I went to those places as far as industry was concerned. 

As far as Government was concerned, sir, I went to the 
Naval Gun Factory, which was certainly one of the largest 
establishments in Washington and it is, for production 
facilities. 

I went to the Naval Ordnance Lab which is out at White 
Oaks in Silver Spring, Maryland; to the Bureau of Ord¬ 
nance, to the Bureau of Ships, to the Bureau of Aeronautics 
in Washington, right in Main Navy. 

I went to the Pentagon and saw ordnance people. Re¬ 
search and Development, and also in the Industrial Service. 
Now the Industrial Service Division, sir, is a Division 

57 -which is primarily concerned with production work. 

I -went to Gravelly Point, to the Corps of Engi¬ 
neers, where they have their headquarters. To the Trans¬ 
portation Corps at Gravelly Point. To Fort Belvoir where 
the Corps of Engineers have their Research and Develop¬ 
ment Laboratories. To Aberdeen Proving Ground, to 
Edgewood Arsenal. Edgewood Arsenal is the proving 
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ground and a limited production facility for the Chemical 
Warfare people. 

I went to the Springfield Armory. The Springfield 
Armory is in Springfield, Massachusetts. 

The Court: That is not part of the Greater Washington 
area. 

The Witness: Yes, but that is a part of promoting the 
sale of Sapphire Products Division to the Government at 
large. 

Don't forget, sir, one of my jobs was to promote Sapphire 
Products Division activities throughout the Government, 
because we were getting a 25 percent commission on the 
sale of all Sapphire Products goods regardless of where 
they were purchased, providing it was a Government sale 
and providing I had participated in that sale. 

I went to Frankford Arsenal which is the fuse center of 
the United States. Pictanny Arsenal. 

I went to Wright Field, which is in Dayton, Ohio. Wright 
Field is the engineering and test laboratories for the 
58 Air Force. 

At all of those places, sir, I discussed Sapphire 
Products, the entire line. 

Mr. Waindie would come to Washington frequently. This 
was in 1947, sir. I was really not having much success 
with the sale of Sapphire Products, that is, the standard 
line, which included Sapphire Tipt Mircometers, and dia¬ 
mond compounds. I wasn’t able to sell it in any large 
■ quantity. 

However, as a result of my visiting the Bureau of Ord¬ 
nance, T met the Chief Engineer of Underwater Ordnance, 
and that was a Mr. Stockard. He was interested in Sap¬ 
phire Products. He was interested in the possibility of 
using Sapphire ball bearings, and in using it on torpedo 
gyros. Well, Sapphire ball bearings, sir, was the product, 
the standard product, with the Sapphire Products Division. 

We sold this activity, or the Bureau of Ordnance, some 
Sapphire bearings and they tried it in this torpedo gyro. 
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However, the thrust load was so great that just as soon as 
they started the gyro up, the balls just disintegrated, and 
it was unsuccessful in that application. 

Now, I contacted Mr. Waindle and explained what had 
happened. We had this failure. I said, “Would there be 
a possibility of using sleeve bearings, or not a complete 
sleeve bearing, but maybe insert bearings?” He 

59 said, “Bill, I don’t see why we couldn’t arrange 
that. ’ ’ 

Mr. Miller: Excuse me just a minute. Who was this 
conversation supposed to have been with? 

The Witness: With Mr. Waindle. 

By Mr. King: 

Q. Do you want her to read back your last answer? A. 
No. Pardon me. 

Mr. Waindle said, “Could you get any drawings so that 
we could take a look at this thing?” That is, the gyro. 

I said, “I will tell you what, sir. I will go back to Mr. 
Stockard and tell him what I think we can do. Try to obtain 
drawings for you so that you can evaluate it, so that your 
engineers can come to a possible solution using sleeve bear¬ 
ings or insert bearings.” 

That was done. 

Mr. Waindle came to Washington along with his Chief 
Engineer. We discussed this particular problem with the 
Underwater Ordnance people. 

“Now Mr. Waindle”—I said, “Would you be interested 
in trying to get a Research and Development contract for 
this?” After he looked over the situation and talked to the 
engineer, and saw the part that we were going to modify, 
he said, “I think we should”. 

The reason that he was interested in this was 

60 because if we had been able to come up with a suc¬ 
cessful modification— 

Mr. Miller: Just a minute. Excuse me. 

The Court: Sustained. 
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Mr. Miller: I object to your giving what his reason was. 

The Court: Sustained. 

Mr. King: Just say what he said. 

The Witness: All right. He said, “I would have to look 
over the drawings and see the problem. ” He looked over 
the drawings and saw the problem. We had the Elgin 
engineer, the Sapphire engineer, do the same thing and it 
was verv interesting. And eventually a Research and De- 
velopment contract was let. 

Now, at that time, I said, “Mr. Waindle, this is a new 
type of activity which I don’t know about with regard to 
the Sapphire Products Division.” I said, “This makes 
me feel that you are interested in selling things to the 
Government beyond your standard line of products”. He 
replied, “Yes, we are. We are interested in getting our 
products into the military applications.” 

Mr. Miller: If the Court please; excuse me again. I don’t 
like to interrupt—can you fix the date and place of this 
conversation? 

The Witness: This conversation, sir, was in ’47 or early 
'4S, one of those years. 

The Court: In Washington? 
bl The Witness: Yes, sir; in Washington, D. C. 

I said, “Mr. Waindle, this is a new activity as far 
as I am concerned, regarding the Sapphire Products 
Division.” 

He said, “Well, Bill, we do what we call ‘contract man¬ 
ufacture’ ”. 

I said, “Well, have you got that set up with the rest 
of your sales organization?” 

He said, “No; we haven’t.” He said, “We have gener¬ 
ally been soliciting that type of business ourselves,” be¬ 
cause it required a lot of personal work on his part, on 
his sales manager’s part, and on his engineer’s part. 

I said, “Now, this looks like a step into ordnance as 
far as I can see. In other words, we can possibly get other 
applications of ordnance using Sapphire, and would you 


be interested in my trying to proceed along these lines?” 

He said, “Yes.” 

After Mr. Waindle—I said, “What is the commission 
arrangement that we should work on that?” He said, 
“Well, we haven’t set any commission arrangement up on 
this.” 

I said, “Well, you know the amount of Sapphire that you 
are putting in these ordnance and military parts that I am 
talking about would be very small and very insignificant.” 
In other words, the actual sapphire part itself, sir, would 
only cost maybe $2 or maybe $10. So I asked him— 
I said, 

62 The Court: Per what? 

The Witness: Per unit. 

Whereas to modify the entire unit, if he was going to do 
a contract job, it might run about $100 per unit, you under¬ 
stand. Whereas it would only be $2 or $5 worth of sapphire. 

I said, “Mr. Waindle, how would I stand on commission 
regarding this type of an operation?” I said, “I am inter¬ 
ested in trying to obtain this contract type work for you, 
but I would like to know how we stand.” 

He said, “Well, I really don’t know, Bill.” He said, 
“I haven’t thought about it. We will have to play it 
by ear.” 

That is one of his famous sayings. “We will have to 
•play it by ear.” 

I said, “Now, look, if we are going to work on a Research 
and Development item and there is only going to be one 
involved, sir, I would think that the commission would be 
relatively high, for example, 15 percent.” I said, “Now, 
if we are going to work on a contract item where you are 
going to have quite a few involved, then I could understand 
reducing the commissions. ’ ’ 

I said, “What is vour thinking along that line, Mr. 
Waindle?” 

He said, “Well, we will just have to play it by ear, 

63 but if it is a single Research and Development item, 
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then naturally the commissions would be rather high, 
and if it got into a production item, we would at least be 
able to give you some commission.” 

The commission that we mentioned as a minimum com¬ 
mission was five percent. 

The Court: Is that what he said? 

The "Witness: That is what he said. 

The Court: Well, you said, “the commission that we 
mentioned”. 

Now, did he say “five percent”? 

The Witness: Yes. 

The Court: All right. 

The Witness: He said that definitely, sir. I didn’t. He 
hadn’t set up this sort of an arrangement with the other 
sales representatives and he further stated—he said, “Bill, 
as you are getting further and further into the Elgin family, 
you are getting to know a lot more about how we operate 
up here,” and that was his explanation. 

By Mr. King: 

Q. Did you limit your activities in behalf of Elgin to 
the United States, or did you attempt to introduce some of 
these products abroad? A. Well, sir, my company, as I 
stated before, was not only selling to the United States 
Government and industry, but also to foreign coun- 
64 tries. And Mr. Ireland, because we were so success¬ 
ful on that first order, gave us the export business 
for the Elgin National Watch Company, Sapphire Products 
Division. 

I went to South Africa in the fall of 1947. Prior to my 
going there I had sent over Sapphire Products, repre¬ 
sentative samples of Sapphire products, including their 
Hyprez diamond. I went to Africa at my own expense. 
When I was there, sir, I endeavored to set up import-export 
dealers for the Sapphire Products Division. Not on a con¬ 
tract basis though, but just on the end products, such as the 
Sapphire Products, the items such as micrometers, plug 
gauges, and also the diamond compound. 
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Q. Were you successful? A. No, sir, I wasn’t successful. 
Q. Now, Mr. Summerbell, did there come a time when 
the defendant advised you that the name of Sapphire Prod¬ 
ucts Division was going to be changed? A. Yes; I was 
advised that Sapphire Products Division’s name was going 
to be changed, sir, orally, by— 

Q. Now, what were the products included? Well, when 
was that, when were you so advised? Do you remember? 
A. Well, as I recall, it was around the—sometime in 1947, 
as I recall, the name was going to be changed. 

65 Q. I show you a letter dated September 16, 1948, 
directed to Viereck Summerbell and Company and 

signed by George F. Ireland, and ask you if you received 
that letter? A. Yes; I did, sir. 

Mr. King: Can I have that marked with the next number? 
The Deputy Clerk: Nine. 

Mr. King: You are familiar with that, Mr. Miller, aren’t 
you? 

Mr. Miller: Yes. No objection. 

Mr. King: I would like to offer that. 

The Court: It will be received. 

The Witness: I would like to add that— 

Mr. Miller: Excuse me just a minute. If you are going 
to add to that letter, some comment to that letter, I object 
to it. If it is something else, I don’t. 

The Witness: Well, I am sorry. I was really— 

The Court: Do you wish to correct your testimony? 
The Witness: No; no correction, just add some¬ 
thing. 

66 The Court: There is nothing pending. You de¬ 
pend upon your counsel to ask you questions and 

bring out all that is necessary for your case. 

The Witness: Yes, sir. 

*•#•*••**• 
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Q. Now, Mr. Summerbell, were any additional products 
added to the new Industrial Products Division at or about 
the time the name was changed? A. Yes, sir; there was a 
third line added, sir. 

Q. What was that? A. Which was called the precision 
parts. These precision parts were small parts such as very 
small screws, very small nuts, very, very small parts. 

Q. I show you a glass container bearing the name of 
Elgin on the front and ask you what that is? A. This 
plastic— 

Q. I am sorry. It is plastic, not glass? A. Yes, sir. This 
plastic advertising sample, I would say, shows some of 
the precision parts which the Industrial Products Division 
was interested in selling. 

Mr. Kimr: I would like to have that marked as the next 
exhibit, and show it to Mr. Miller, and then I would like to 
offer it in evidence. 

• #•••••••• 

67 Mr. Miller: What was the date that you inquired 
about in this question? 

Mr. King: When the name was changed. 

Mr. Miller: Would you read the preceding question 
back? 

The Court: Is No. 10 offered in evidence? 

Mr. King: I would like to offer No. 10. 

The Court: There being no objection, it will be received. 

• #••*••••• 

The Court: What did he say they were, samples of the 
Precision Parts Division? 

Mr. King: No; samples of the precision parts which 
were added to the Industrial Products Division as a third 
line. 

The Witness: Third line, sir. 

The Court: I see. 

*#•••••••• 
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68 By Mr. King: 

Q. Were there any other products added subse¬ 
quently to the Industrial Products Division? A. Yes, sir. 

Q. What was that, or them? A. The other product that 
was added was Elgiloy. 

Q. I show you another memorandum on the stationery 
of the Elgin National Watch Company dated October 20, 
1948, directed to your attention, from Mr. Ireland, bearing 
the initials, “J.F.I.” and ask you if you received that 
memorandum? A. Yes, sir; I did. 

Mr. King: I would like to have that marked. 

Mr. King: I would like to offer this. 

The Court: It will be received. 

69 By Mr. King: 

Q. Mr. Summerbell, did you work for the company in 
connection with the diamond or Hyprez part of the Sap¬ 
phire Products Division and the Industrial Products Di¬ 
vision? A. Yes, sir. 

Q. If you did, what was it? A. Well, as far as the dia¬ 
mond compound was concerned, sir, I gave numerous dem¬ 
onstrations to various Government and industrial machine 
shop people who would be interested in using diamonds in 
their particular applications. 

I visited the Bureau of Standards, Naval Gun Factory, 
Naval Ordnance Laboratory at White Oaks, the Aberdeen 
Proving Grounds, all of the Government Arsenals, the 
same Arsenals which were mentioned before, the same 
Naval establishments. The Philadelphia Shipyard. I also 
visited Wright Field which is the air force installation 
which was interested in diamond compound. 

70 I wrote a letter to the three branches of the Mili¬ 
tary Service, as I recall; one to the Army, one to 

the Navy, and one to the Air Force. The letters stated 
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that Elgin was making this diamond compound and I 
wanted to know if there would be a possibility of having 
specifications written around this so that Government 
agencies would be able to buy diamonds against a definite 
specification. 

Only one agency answered and that was the Bureau of 
Ships in the Navy. They initiated a program to write 
specifications on diamond compound. This was a long pro¬ 
cedure. It took a lot of engineering test work and analysis, 
test work at the Naval Gun Factory, and numerous meet¬ 
ings at the Bureau of Ships, and similar conferences at 
the Bureau of Standards. 

The reason that it took this time was that the Navy was 
writing a specification which was to be a joint military 
specification. It took coordination of all these activities, 
not only with the Government activities, but also industry 
had to be coordinated on this, because every supplier or 
manufacturer had a right to offer their comments on these 
specifications. 

The specifications, when they finally came out in a ten¬ 
tative form, were written almost exclusively around Elgin, 
which to me was a very successful job as far as I was con¬ 
cerned, because that meant that they were using our grad¬ 
ing as a standard, our grading as to the grade size. 
71 They used our color system. They used our method 
of containers. 

Well, of course, everybody was at liberty to bid on these 
whenever the Government had a requirement. Everybody 
was at liberty to bid, but since the specifications were writ¬ 
ten around Elgin’s equipment, Elgin would have the least 
amount of changes to make. 

It was certainly to their advantage to have the specifi¬ 
cations written as much around their equipment as I was 
able to do. 

Q. Did you sell for the defendant sapphire and diamond 
compound products? A. I was successful in selling sap- 
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phire and diamond compound products to the Government 
and to industry. 

• #*•*••••• 

73 By Mr. King: 

Q. N ow, Mr. Summerbell, you mentioned another product 
that was added to the Industrial Products Division: namely, 
Elgiloy. 

#####•#*** 

Q. Did you do anything in connection with the sale of 
that product, Elgiloy? A. With Elgiloy? 

Q. Yes. A. As I was visiting—one day I was visiting 
the Bureau of Ordnance and discussing sapphire 

74 products, and one of the Ordnance engineers asked 
me, since I was an Elgin representative, if I could 

give them any information on Elgiloy. I told him frankly 
I didn’t have any knowledge of it myself. They said that 
they had received their technical information from trade 
journals and found out that it was a new type spring used, 
and Elgin called it a Durapower Mainspring. They asked 
me if I would obtain some information for them. 

So I wrote a letter to Mr. Ireland and asked them for 
information regarding Elgiloy. He wrote back and said 
that Elgiloy was something new, as far as he was concerned, 
and he would take the matter up with another department 
in the Elgin National Watch Company and obtain this in¬ 
formation and send it down to me. 

He wrote me a letter, sir, and supplied the necessary in¬ 
formation. I in turn passed this on to the Bureau of Ships. 
As I was talking about the Bureau of Ordnance, I should 
have been mentioning the Bureau of Ships, because they 
were the people that were the first ones to ask me about 
Elgiloy. 

Q. Now, you spoke of the letter you wrote to Elgin 
National Watch Company. I show you a carbon copy of a 
letter dated October 13, 1948, from you to the Elgin 
National Watch Company, attention Mr. Roger Waindle, 
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and ask you if that is a copy of the original letter 

75 which you wrote to the company. A. Yes, it is, sir. 

Mr. King: I woud like to have that marked with 
the next exhibit number. 

The Deputy Clerk: Number 12. 

####♦#«#*« 

(Document handed to Mr. Miller.) 

Mr. King: I would like to offer that, if Your Honor 
please. 

The Court: It will be received. 

The Court (Inspecting document): Do you contend that 
Exhibit 11 is a reply to Exhibit 12? 

Mr. King: No, sir. We just introduced the last exhibit 
to confirm his statement that he wrote them, inquiring 
about the product involved: namely, Elgiloy. 

The Court: Well, Exhibit 11 gives information about 
Elgiloy. 

Mr. King: Yes, sir, I know it does. 

The Court: Do you contend that is the reply? 

Mr. King: No, sir. 

The Court: I see. 

76 Mr. King: No, they are two distinct documents. 
The Court: All right. 

By Mr. King: 

Q. Mr. Summerbell, did there come a time when you got 
information from the defendant concerning the product 
known as Elgiloy? A. Yes, I received information from 
the defendant. 

Q. Now I show you a letter dated October 7, 1949, on 
the Elgin National Watch Company stationery, entitled. 
“Inter-office Correspondence,” directed to you from John 
F. Ireland, and ask you if you got that document from the 
defendant. A. Yes, I did. 
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Mr. King: I would like to have that marked with the 
next number. 

The Deputy Clerk: Thirteen. 

Mr. Miller (After inspecting): No objection. 

The Court: It will be received. 

• *••••*•*# 

77 Q. Mr. Summerbell, is this the memorandum— 
namely, Plaintiff’s Exhibt Number 13—that fixed the 

rate of your commission on Elgiloy? A. Yes, it was. 

Q. Now, I show you some samples. The first is a spring 
or what appears to be a spring—and ask you if that is one 
of the ways in which this product Elgiloy was used. A. 
Yes, sir. This is a sample of an Elgiloy spring in the wire 
form; and this is a regular coil spring. 

Q. I show you another exhibit that bears on its face the 
name ‘ 4 Elgiloy Superior Springs, Elgin National Watch 
Company,” and ask you if that is an example of the type 
of spring using Elgiloy. A. This is an example of—this 
really was a sample of Elgiloy, and that could be used as 
a leaf spring. 

Mr. King: I would like to offer both, have those marked 
and offer both, please. 

Mr. Miller: No objection. 

The Court: They will be received. 

• •••***•*• 

By Mr. King: 

Q. Will you describe for the record what Elgiloy 

78 is? A. Elgiloy is a high cobalt alloy spring. I be¬ 
lieve it is 40 per cent cobalt, 20 per cent nickel, and 

other alloys are in there. It is a high alloy spring which 
possesses a lot of desirable features as far as the spring is 
concerned, such as, in comparing Elgiloy to the best com¬ 
parable standard spring on the market at that time, it was 
superior—superior in set, for set resistance, fatigue 



resistance, and it was able to deliver more power for an 
equal weight of spring. 

Q. What do you mean by set resistance? A. Well, set 
resistance means that if you have that little coil type spring 
under load, such as if you had it compressed, and it was 
originally at one inch in height when you started out, and 
you compressed it down to one-half inch in height and left 
it in that condition for a given period of time and then 
released it, the spring would come to its original position. 

Comparing Elgiloy to the standard spring, it was greatly 
superior, which would mean that a spring of this type, 
based on my Ordnance engineering background, would have 
a lot of desirable features for use in munitions, and mainly 
in two fields: one, ammunition; and two, small arms 
weapons. 

Q. Will you describe what activities you engaged in in an 
effort to sell Elgiloy for the defendant? A. Well, I saw 
the same Ordnance engineers of all branches of the 
79 service, and discussed the new product which the 
Industrial Products Division was introducing into 
ordnance. I saw the same industrial engineers in Wash¬ 
ington. 

I in particular got Elgiloy in fuse research and develop¬ 
ment designs, starting with the Naval Ordnance Labora¬ 
tory at White Oaks. They were experimenting with Elgi¬ 
loy as a replacement part for old fuses, and they were ex¬ 
perimenting with Elgiloy in new fuses. I was able to get 
Elgiloy in a new development fuse, and this the Navy was 
considering manufacturing in fairly sizable quantities. 

However, these preliminary designs which the Naval 
Ordnance people had at White Oaks had to be submitted 
to the Bureau of Ordnance and reviewed by the industrial 
engineers. One of the industrial engineers, a Mr. 
Crawford.— 

Q. C-r-a-w-f-o-r-d? A. C-r-a-w-f-o-r-d. (Continuing)— 
whom I had met on a previous occasion when I was seeing 
him regarding sapphire gauges, told me that the use of 
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Elgiloy was questionable in bis mind for fuse work. I 
asked him why. I said, ‘ ‘ Here’s the research and develop¬ 
ment people have found its merits, and it is in fuse design. 
Why should you throw it out?” 

He said, “Well, I have to look at it on the long emergency 
program basis, which they might have some day for pro¬ 
curement,” and the question was, could Elgin supply Elgi¬ 
loy in the desired quantities? Since there was so much 
cobalt in there, he said that he didn’t think it was 

80 good for the Ordnance engineers to use that in 
design. 

I also went to the Army Ordnance in the Pentagon, and 
they were interested in Elgiloy, and the research and de¬ 
velopment people advised me that I should visit Frankford 
Arsenal and discuss with their design engineers the pos¬ 
sible use of Elgiloy in the Army Ordnance fuse program. 

I went to Frankford Arsenal with samples of Elgiloy 
and discussed its possible use in fuse design. They were 
interested, and there was a question raised which was a 
legal question, and that is that Elgin required— 

Mr. Miller: Did you say legal question? 

The Witness: Yes, sir. 

Mr. Miller: Okay. 

A. (Continuing) —Elgin required any user of Elgiloy 
to sign a secrecy agreement. 

I was not familiar with this particular problem, and I 
contacted Mr. Waindle, and he in turn said that he would 
do everything he could to straighten the matter out so it 
would be usable for Ordnance. 

There was quite a bit of exchange of correspondence, 
and Waindle was corresponding with the legal people of 
Frankford Arsenal, and they in turn were corresponding 
with the legal section of Washington in the Army Ordnance. 
Eventually an arrangement was made to satisfy Ordnance. 

By Mr. King: 

81 Q. Now, Mr. Summerbell, I show you a carbon 
copy of a letter directed to Mr. Roger Waindle, dated 
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October 5, 1949, and signed by Mr. Lund—L-u-n-d—Coor¬ 
dinator, Technological Training, United States Naval Ord¬ 
nance Laboratory, which copy indicates a carbon copy was 
sent to you, and ask you if you received that document. 

A. Yes, I did. 

Mr. King: I would like to have that marked with the 
next number. 

The Deputy Clerk: Sixteen. 

• •••**••*• 

Q. Mr. Summerbell, I again show you Plaintiff’s Exhibit 
9 and ask you if that was the first time you knew 

82 that so-called precision parts had been added to the 
industrial products line. 

Mr. Miller: Is that the letter of September 1948? 

Mr. King: September 16, 1948. 

A. What was the question? 

By Mr. King: 

Q. I asked if that was the first time you had been ad¬ 
vised by the company that precision parts were added as 
a line to the Industrial Products Division. A. This is the 
first time I had been notified in writing. 

Q. Had you been notified orally prior to the date of this 
letter; namely, Plaintiff’s Exhibit 9? A. As I explained, 
Mr. Waindle and I were working on contract manufacture 
prior to that letter, and we had an oral arrangement for 
contract manufacture, which was not included in the normal 
Sapphire Products Division line. 

Q. Were you able to sell any of these precision parts? 
A. Yes, I was. 

Q. Please state what you did in connection with the sale 
of these precision parts. A. Well, sir, one of my, one of 
the military agencies that I had contacted was the Signal 
Corps in Washington. They suggested that I go to the 
Signal Corps procurement people, to see the procure- 

83 ment people in Philadelphia. I did contact the Sig¬ 
nal Corps people in Philadelphia, and as a result 
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of that, we obtained contracts for phonograph needles or 
reproducing needles, all made to Signal Corps drawings, 
very much—very precision. 

Q. I show you a document which is evidently an order 
or a receipt, I guess it is a receipt, on the stationery of El¬ 
gin National Watch Company, dated November 4, 1949, 
and ask if you received that document from the defendant. 
A. Yes, I did. 

Q. And your name appears at the top, does it not, with 
the notation after it, “2M> per cent”? A. Yes, sir. 

Q. And also does there appear at the top the name of 
Mr. Strootman with the notation of “5 per cent” after his 
name? A. Yes, it does. 

Q. Did you sell to the Government agency involved those 
needles that are mentioned in that order? A. Yes, I did. 

Mr. King: I would like to have that marked with the 
next number. 

The Deputy Clerk: Seventeen. 

• •••**••#• 

84 Mr. Miller (After inspecting): No objection. 

The Court: It will be received. 

• •*•#*•••• 

(Document handed to Court.) 

By Mr. King: 

Q. Were the phonograph needles mentioned in Exhibit 
17 a part of the precision product line of the Industrial 
Products Division? A. Yes, sir. These are considered con¬ 
tract manufacture. 

Q. As of November 4, 1949, had you had any, had rep¬ 
resentatives of the company made any statements to you 
fixing your rate of commission on precision parts? A. No, 
sir. As I explained to you previously, the commission rate 
had not been definitely established as to what the sales 
agents would receive on the contract parts manufacture, 
sir. 
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Q. But you did receive 2 1 /** per cent commission— A. Yes, 
sir. 

Q. —on the phonograph needles mentioned in Exhibit 
17? A. That is corect, sir. It appears to me that the total 
commission allowed on that particular invoice on that pre¬ 
cision parts manufacture at that time was l 1 /* per 
cent. 

85 Q. That is, 5 per cent to Strootman and 2% per 
cent to you? A. Yes, sir; but don’t forget that— 

Mr. Miller: Is this in response to a question? If it is 
not, I object to it. 

The Court: Sustained. 

Mr. King: Excuse me just one minute, Your Honor. 
(Inspecting papers) 

By Mr. King: 

Q. Mr. Sunmierbell, did you have anything to do with 
the sale of clinometers—c-l-i-n-o-m-e-t-e-r-s—for the de¬ 
fendant? A. Yes, sir. 

Q. Was a clinometer a precision part of the Industrial 
Products Division? A. A clinometer was a small precision 
assembly. It was a small hand instrument that was used 
or is used by the Corps of Engineers for measuring slopes 
and elevations of objects which you could sight. I first be¬ 
came aware of the fact that the Industrial Products were 
interested in this particular item by receiving a copy of 
a letter which Mr. Waindle had written to the Corps of 
Engineers, I believe in New York City. 

Q. I show you copy of a letter dated December 23, 1949, 
from Mr. Roger F. Waindle to the Corps of Engi- 

86 neers, United States Army in New York, and ask if 
you received that carbon copy from the company. 

A. Yes, I did. 

Mr. King: I would like to have that marked with the 
next exhibit number. 

The Deputy Clerk: Eighteen. 
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Mr. King: That is one we have already stipulated about, 
Mr. Miller. 

Mr. Miller (After inspecting): No objection. 

(Document handed to Court.) 

The Court: Very well. 

87 Did the precision parts line of the Industrial Prod¬ 
ucts Division include assemblies as well as the little 

units in Exhibit 10? (Displaying object) A. The preci¬ 
sion parts line, I knew’ that they w’ere interested in pre¬ 
cision parts manufacture; and as far as I w’as concerned, 
I knew’ about it. However, the rest of the sales agents did 
not know’ about it. It was not in writing. 

Q. The assembly which you mentioned, is that a unit, 
complete unit which contains small precision parts? A. Yes, 
that assembly that I mentioned contains small precision 
parts, but not of the order of those that are in 

88 that particular sample. They are not quite as small 
as those. 

Q. What did you do in connection wfith selling clinom¬ 
eters for the defendant? A. Well, the first information I 
had, sir, was just a copy of the letter which Mr. Waindle 
had sent to the Corps of Engineers in New York, request¬ 
ing that they be put on the bidders’ list, and that they w’ere 
interested in this particular type item for their manu¬ 
facture. 

Then I received a memorandum from the Industrial 
Products Division, asking me to— 

Mr. Miller: Do you propose to introduce the memo¬ 
randum, Mr. King? 

Mr. King: Yes. 

Mr. Miller: If you do, I think we ought to have the 
memorandum, rather than to have the witness’ interpre¬ 
tation of it. 
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By Mr. King: 

Q. I show you a series of correspondence, starting in 
January 1930, and running through to October 30, 1950, 
and ask you to examine that series and tell us whether or 
not is represents memorandums sent to you by the com¬ 
pany, as well as memorandums you sent to the company. 
A. Yes, they do, sir. 

Mr. King: If Your Honor please, I would like to 

89 offer this series as one exhibit. It relates all to these 
clinometers that he is speaking of. 

The Court: Give it the next number, and have each paper 
represented by “A” or “B” or “C,” et cetera. 
###**#•##• 

Mr. Miller (After inspecting): No objection. 

The Court: They will be received. 

The Court (Inspecting documents): There is one letter 
here signed, “Doc.” Do you identify him? I don’t know 
his connection. 

Mr. King: Yes: he was an employee of the defendant. 

Bv Mr. King: 

Q. Who was Doc? A. Doc was Doc Wochos. 

The Court: What was his position with the company? 
The Witness: His position, sir, was, he was Mr. 

90 Waindle’s chief engineer in the Industrial Products 
Division. 

The Court: There is one here signed, “Roy.” Who is 
Roy? Or maybe it is “Rog.” 

The Witness: Rog. Rog. Waindle. He is the general 
manager. 

The Court: That is Waindle? 

The Witness: Yes, sir. 
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91 Q. Just give us in a summary way, Mr. Summerbell, 
what you did in connection with the sale of these 

clinometers, without reading from the letters. A. All right, 
sir. I was advised by Mr. AVaindle of the Elgin Watch 
Company that he had heard of a pending procurement on 
clinometers. He wrote to the New York Corps of Engineers 
District Office and asked them to please put him on the 
bidders’ list in the event they had any requirements for 
this item. 

He wrote me a letter and asked me if it would be possible 
in Washington to get in touch with the proper people and 
find out if there was such a procurement pending; if so, 
who should he write to, and try and get exact places and 
dates as to when this would happen. 

He also asked me if it were possible to get a hold of a 
clinometer so they could look at it and study it so that 
when they put the bid in, they would be in a better posi¬ 
tion to give a fair price. 

He also asked me if it were possible to visit with the 
research and development people in the Corps of 

92 Engineers to see if we couldn’t bring this design 
up to current standards. I went to Gravelly Point, 

and I was— Just a moment. 

He wrote a letter to Fort Belvoir, which was a research 
and development activity of the Corps of Engineers, and 
I don’t think he wrote it to anyone in particular, I don’t 
remember: but he asked them if they could be considered 
for a research and development contract, or else if they 
could re-design the clinometer. 

I went to Fort Belvoir, and I was not able, to the best 
of my recollection, to track down the letter, but I had a 
copy of it. I took the letter which Mr. Waindle had sent 
to Belvoir, I believe I did succeed in talking to somebody 
on clinometers, and they said I would have to go back to 
the Washington office, to Gravelly Point. 

I went to Gravelly Point, and they said that they weren’t 
interested in a redesign at this time. While I was at Grav- 
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elly Point, I was able to dig* through some old World War 
Two procurement records and found out who had furnished 
these things in World War Two, at what price, and what 
quantities were involved. I believe I wrote a letter to Mr. 
Waindle, a memorandum on my own stationery, stating 
that such and such companies bid on it, and the last suc¬ 
cessful bidder was at $13.10 back in World War Two. 

The next thing I knew, sir, I received a memorandum 
stating that they had been the successful bidder on 

93 1200 units, and— 

Q. By “they,” you mean the defendant? A. The 
defendant, Elgin National Watch, the Industrial Products 
Division. 

(Continuing)—and they had received a contract for, I 
believe, 1200 of them, and they quoted a price of $13.90; 
that is, to the best of my knowledge. And I received, well, 
I was continually looking for new clinometer requirements, 
and I found out that the Corps of Engineers office on the 
West Coast had a requirement for some clinometers. I 
wrote a letter to the West Coast with a copy going to Mr. 
Waindle. He received the invitation to bid, or possibly 
he had to telephone for them to send it because of the 
closing date. Nevertheless, he received the order for 250 
units at a larger price, I have forgotten the price they 
quoted, and in the memorandum to me he said that “We 
are certainly developing some great team play. It’s just 
like a triple play, bing, bing, bang!” or something like 
that. I received a letter from him, stating that with my 
efforts— 

Mr. Miller: If the Court please, the same objection. 

The Court: They all speak for themselves. 

The Witness: All right, sir, sorry. 

By Mr. King: 

Q. Have you ever received any commissions, Mr. Sum- 
merbell, from the defendant in connection with the 

94 sale of clinometers? A. No, sir. 
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Q. Were you ever advised by any representative 
of the company as to any contract secured by them for 
clinometers? A. I believe one of these memorandums in 
here, in a general memorandum to me, indicates that they 
had received a contract for 1200, and I didn’t know the 
exact value of the contract. 

Q. Did you ever make any demand on the defendant for 
commissions in connection with the sale of these clino¬ 
meters? A. Yes, I did. 

Q. Did you ever get any compensation? A. I did not. 

Q. Why? A. I don’t know. 

Mr. Miller: I don’t like to interrupt, but may I inquire 
the date of that demand, Mr. King? Would you be a little 
more specific about that? 

Mr. King: I asked him if he made any demand for com¬ 
pensation. 

Mr. Miller: And I just— 

Mr. King: Will you read the question? 

Mr. Miller: I suggest, Your Honor, that we might be a 
little more specific. 

The Court: Yes, fix the date. Let’s go on with the 
95 case. At what time did you make the demand? 

By Mr. King: 

Q. At what time did you make the demand? A. After 
I found out I was being terminated by the Elgin National 
Watch Company, I demanded an accounting. That is when 
I made the demand. 

Q. Were you ever advised by any of the representatives 
of the defendant as to the total amount of contract busi¬ 
ness they had done on clinometers while you were working 
for them? A. I was never advised, but I have since learned, 
since this suit has been instituted, that the clinometer con¬ 
tract business was in the neighborhood of about $25,000. 

Mr. King: At this point, Your Honor, Mr. Summerbell 
says he has some contracts with him. We would like to 
have the contracts on the clinometers, or else a stipulation 
as to the dollar value of the contracts. 
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Mr. Miller: We have the purchase orders, and we will 
be glad to stipulate as to the dollar value—of course, with¬ 
out any kind of a possible admission that this gentleman 
is entitled to any commission on them; but we would be 
glad to stipulate as to the dollar value. 

96 Mr. King: We will have a stipulation as to the 
amount in the morning. 

• ••••*•«** 

105 Mr. King: If your Honor please, at the conclusion 
of yesterday’s hearing, I spoke of wanting some 

contracts from the company as regards to these clinometers, 
and Mr. Miller informs me that this morning he has a 
summary of the contracts we desired. If it is agreeable to 
your Honor, he will hand that summary to the Reporter 
and let it be incorporated in the record after your Honor 
looks at it. 

The Court: All right. 

Is that agreeable to vou? 

Mr. Miller: I would like to make a little statement in 
connection with it. Without waiving any of its defenses to 
plaintiff’s claim for a commission, the defendant is per¬ 
fectly willing to stipulate the following list of unclassified 
Government contracts for clinometers during the period 
January 1, 1949, through February 24, 1951, as being con¬ 
tracts which it had for the sale of clinometers to the pur¬ 
chasers indicated on the list during the period in question. 
The Court: The list will be received as an exhibit. 

Mr. King: That is agreeable to me, sir. 

The Court: Any objection? 

Mr. Miller: No objection. 

106 The Court: Very well, give it the next number 
and let me read it. 
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109 By Mr. King: 

Q. Now, Mr. Summerbell, what if anything else 
did you do on behalf of the defendant to sell his products 
in the precision parts line? 

I believe you had finished discussing clinometers at the 
conclusion of yesterday’s hearing. A. Yes, sir. 

As far back as 1948, in the latter part of 1948, on one of 
Mr. Waindle’s frequent visits to Washington, we had vis¬ 
ited the Navy Department, and particularly visited the 
Bureau of Ships. One office was that of Mr. Leo Flaherty. 
We discussed with him the possible uses of the Sapphire 
Products Division at that time. We learned in Mr. Fla¬ 
herty’s office that they had a requirement for a, I believe 
they called it, a logmeter, which was a small precision 
instrument. 

We thought that there was some possible application of 
Sapphire, and that there was some possible precision parts 
and contract manufactures which we could get into 

110 on this thing. We were a little premature. The 
drawings hadn’t been finalized, and Mr. Waindle re¬ 
turned to Elgin. Then on one of my return visits to that 
office, I saw Mr. Flaherty, and I had an opportunity to 
look over these drawings. I advised Mr. Waindle after 
seeing these drawings that they would not be interested 
in this particular type of military equipment because it 
involved too much electronics, and a very small amount of 
mechanical parts which his division would be interested 
in at that time. 

At that meeting Mr. Portnoy, who was the assistant of 
Mr. Flaherty in that office, suggested that if we 'were in¬ 
terested— 

Mr. Miller: What was that name? 

The Witness: P-o-r-t-n-o-y. He suggested that if we 
-were interested in this type of manufacture of small items, 
whereby we could use our precision parts or our know-how 
on precision part manufacture, we should write a letter to 
the Bureau of Ships outlining our facilities, our personnel, 
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our engineering staff, giving everything in detail as to just 
what his plant or what part of the Sapphire Products 
Division would be interested in as far as this contract, 
this type of manufacture for the Bureau of Ships was 
concerned. 

Bv Mr. King: 

Q. You mentioned a moment ago the contract manufac¬ 
ture of precision parts. Will you explain a little 
111 more fully what the company meant by that term as 
you understand it? 

Mr. Miller: I object to that, your Honor, for two rea¬ 
sons. 

The Court: Sustained. 

Mr. King: Did your Honor— 

The Court: I sustained the objection. 

Mr. King: Oh? 

By Mr. King: 

Q. Well, will you explain to us what you mean when you 
use the term “contract manufacture of precision parts”? 

Mr. Miller: I believe the subject was gone into yester¬ 
day, your Honor. I think he is just giving him another 
chance at the same subject. I may be mistaken about that, 
but that is my recollection. 

Mr. King: I am perfectly willing to withdraw the ques¬ 
tion. The reason I stick to it, is that I had difficulty in 
understanding what he meant bv that term when we were 
preparing this case. I thought perhaps your Honor might 
not fully understand what he means when he uses the term 
“contract manufacture for precision parts”. That is the 
only reason I asked him again. He has covered it partially. 

The Court: I thought he meant those that weren’t mass 
produced, but were produced pursuant to a particular con¬ 
tract. Isn’t that what he said? 

Mr. King: That is exactly what he means. 

• •***••••• 
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112 The Court: No; I don’t attempt to summarize all 
he said yesterday. 

Mr. Miller: I know, but on that particular subject—no; 
I don’t question that particularly, your Honor; no, sir. 

Mr. King: Then I withdraw the question. 

The Court: Do you question it at all? 

Mr. Miller: Well, I question it so far as this corn- 

113 pany having an agreement with this gentleman for 
compensation on that kind of an item. 

The Court: I thought it was an explanation of the term. 
It seemed to be a word of art which Mr. King wanted to 
explain. 

Mr. King: That is right. 

Mr. Miller: I think it is subject to the further testimony 
by this witness in connection with that little plastic exhibit 
which was the first exhibit and first question on the subject 
of precision parts. So I think that your Honor’s statement 
of it is subject to that further testimony by the witness 
on that subject in connection with this little plastic exhibit 
with regard to precision parts. I don’t believe it can be 
summarized in a sentence, your Honor. 

The Court: You may inquire further, Mr. King. Repeti¬ 
tion is one of the things we can’t escape. 

By Mr. King: 

Q. Would you tell us what you mean, Mr. Summerbell, 
by the use of the term “contract manufacture of precision 
parts”? A. Contract manufacture of precision parts is the 
manufacture of parts according to drawings and specifica¬ 
tions which were furnished by someone else to that par¬ 
ticular division of Elgin which I was working with, which 
was either the Industrial Sapphire Products Division, or 
the Industrial Products Division. Parts which were to be 
made in accordance with someone else’s drawings, someone 
else’s specifications. 

114 Q. Now, Mr. Summerbell, will you please continue 
to tell us what, if anything else, you did in connec- 
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tion with selling these precision parts? A. As I mentioned 
in my testimony yesterday, I thought and I knew in my 
own mind, that Elgilov really had a lot of applications for 
munitions. I had technical bulletins made up by the Indus¬ 
trial Products people, and they were made up at my re¬ 
quest, which was a brief summary, sir, of what Elgiloy 
was, and what it could do. It was just a one page flyer. 

With this literature I went to all of the ordnance estab¬ 
lishments which I mentioned before, and discussed the use 
of Elgiloy. If I didn’t see people in person— 

• *###•••#• 

The Court: All right; go on. 

The Witness: I saw people in person; engineers, ord¬ 
nance engineers. If I wasn’t able to see ordnance 
115 engineers in person, sir, I sent them literature, all 
over the United States to Government installations. 
The most important I got into was the fuse program; as a 
result of my getting into the fuse program with Elgiloy I 
learned a lot about the fuse program which the military 
had apparently and which they had forecasted for the next 
one to two years. 

By Mr. King: 

Q. Did that fuse program involve the use of precision 
parts? A. Yes. 

Q. Now, Mr. Summerbell, I show you a drawing, and ask 
you to identify what that is, and tell us where you got it. 
A. This, sir, is a photograph and a cross section of a V.T. 
fuse. I obtained this photograph from the American Ord¬ 
nance Association, w’hicli I am a member of. 

This is a series of “Now it can be told” stories released 
by the Navy Department. And this photograph, sir, illus¬ 
trates a V.T. fuse. 

Mr. King: I would like to have that marked. 

(Thereupon a photograph of a V.T. fuse showing cross 
section was marked by the Clerk of the Court Plaintiff’s 
Exhibit No. 21 for identification.) 
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By Mr. King: 

Q. While Mr. Miller is looking at that, Mr. Summerbell, 
that particular photograph is not a classified one? 

116 A. No, sir. That is not classified. 

Mr. King: I would like to offer that in evidence. 

Mr. Miller: No objection. 

The Court: It will be received. 

Q. Mr. Summerbell, I show you another object, and ask 
you to identify that? A. This object, sir, is a fuse, a com¬ 
plete fuse assembly. It is an obsolete fuse. This cross 
section shows the various components that are used to 
make up this fuse. It shows the various precision parts 
that go into the manufacture of this fuse. And it also 
shows the small precision assemblies that are required. 
And the entire fuse represents a completed fuse which 
could be used on a round of ammunition. 

Q. This has been altered so it will not explode, is that 
right? A. Yes, sir. 

Mr. King: We would like to have it identified as the 
next plaintiff’s exhibit. 

117 (Thereupon the assembly heretofore marked 
Plaintiff’s Exhibit No. 22 for identification was re¬ 
ceived in evidence.) 

By Mr. King: 

Q. Now, will you point out to his Honor and Mr. Miller, 
if you can, the places in that exhibit, Plaintiff’s Exhibit 
No. 22, where precision parts are used? A. Well, sir— 

The Court: I will come over. Do you want to come over, 
Mr. Miller? 

Mr. Miller: Yes. 

The Witness: The precision parts would be, sir, this 
little detonator, this little firing pin right here, sir, this 
little copper cup. You see a lead in there, a flash lead. 
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The Court: I see. 

Tlie Witness: Well, do you see this one particular part 
that I am trying to describe to you is a little leaf spring. 
It is a little spring that has to move out due to the rotation 
of the projectile in flight. It is a bore safety feature. It is 
a safey feature which is used in a fuse. In other 

118 words, this fuse has to be bore-safe while she is in 
the rifle itself. It cannot explode while it is in the 

rifle. 

When you talk of large caliber weapons, sir, you talk of 
them as rifles. 

Bv Mr. King: 

Q. Now, will you please tell us what you did in connec¬ 
tion with securing orders for the defendant for the con¬ 
tract manufacture of precision parts for fuses, if you did 
anything? A. Well, sir, I had been up to Frankford Ar¬ 
senal discussing Elgilov on fuses, and had met all of the 
fuse people, the fuse designers, and the production people. 

In the early part of ’50 I learned of a fuse renovation 
program where the contract was going to be let by Frank¬ 
ford Arsenal. 

Mr. Waindle asked me if I would try and determine the 
wav we could write a contract, or how we should bid on 
this type of renovation program. I went to the fuse people 
in the Office of the Chief of Ordnance in the Industrial 
Service Division, and they said it was a legal matter, that 
I would have to take it up with the legal section. I went to 
Mr. Lazure’s office, who is the Chief of the Legal Section 
of the Chief Ordnance. 

Q. Is this the Navy or the Army? A. Army. 

I wrote a memorandum on this visit, and explained 

119 what should happen, how we should work iD accord¬ 
ance with such and such Army regulations. It is in 

this memorandum. 

Q. I show you a memorandum dated February 16, 1950, 
to the Elgin National Watch Company, attention Mr. 
Waindle— A. Yes, sir. 
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Q. —and it bears your typewritten name “William E. 
Summerbell”. A. Yes, sir. 

Q. And ask you if that is a carbon copy of the original 
memorandum which you sent to Mr. Waindle? A. Yes; it 
is, sir. 

Mr. King: I would like to have that identified as the 
next exhibit. 

(Thereupon a carbon copy of a memorandum dated Feb¬ 
ruary 16, 1950, to the Elgin National Watch Company 
attention Mr. Waindle, from William E. Summerbell was 
marked by the Clerk of the Court Plaintiffs Exhibit No. 
23 for identification.) 

Mr. King: What is the number? 

The Deputy Clerk: Twenty-three. 

Mr. Miller: No objection. 

Mr. King: We would like to offer that. 

The Court: It will be received. 

120 By Mr. King: 

Q. Will you please continue to tell us what you did in 
connection with the sale of precision parts? A. Yes, sir. 
In connection with this fuse renovation program, sir, Mr. 
Waindle came to Washington, I believe, in about the first 
or second week of July, sir. I introduced him to the people 
in the Office of the Chief of Ordnance who were interested 
in this particular fuse program. The gentleman that we 
talked to was Mr. William Stevenson who was in General 
Merrill Davis’ office. He was the senior technical adviser, 
and he was a civilian. 

We discussed the fact that we were interested in the 
fuse renovation program, and that we were also interested 
in another fuse program which was for two new fuses 
which the Ordnance Department was considering Elgin 
setting up a pilot line on it. I believe it was Model No. 500 
and 501. 



72 

Mr. Waindle wrote a letter confirming this visit that we 
had with Mr. Stevenson, thanking him for the considera¬ 
tion, and asking to be considered on future work which 
Army Ordnance might have. He also advised in that letter 
that he was going to Frankford Arsenal to discuss this 
fuse program around the 1st of August. 

The next thing that happened, Mr. Waindle called me up 
and asked me if I would meet him at Frankford Arsenal, 
because I had been there before on Elgiloy and I knew the 
fuse program. 

121 I said “Of course, I will’’. I met him there. 

I met Mr. Waindle, and there was another gentle¬ 
man from Elgin, and I believe this other gentleman was 
from the Lincoln, Nebraska, plant. When we were there 
we had a discussion with the Ordnance engineers, discuss¬ 
ing what the modification was to be, sir, and the general 
problem, the number of fuses that would be involved. 

They also took us through an assembly line showing the 
method which they used. They were renovating a limited 
number of the fuses themselves. They wanted to have sev¬ 
eral manufacturers bid on this particular fuse renovation 
program, because there "was between four and ten million. 
It was necessary for us to go through that pilot line to see 
the condition of the fuses as they were received; the way 
you would have to break down the containers; the way you 
would have to use the jigs and fixtures which they were 
using; and the production equipment they were using. 
They also very pointedly pointed out the safety precau¬ 
tions that we would have to use in breaking these fuses 
down because they w^ere alive. 

The next thing—I told Mr. Waindle, “It is too bad we 
didn’t have more time to spend there because one day to 
look over a production line is not enough time really to 
prepare a good bid”. 

So a bid -was submitted, and I went back to the Arsenal 
in September. I went to the contracting officer. I 

122 was told that we were unsuccessful. 
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Q. Now before you get any further, I would like 
to identify two more exhibits. I show you a memorandum 
dated March 8,1950, from you to the Elgin National Watch 
Company, and in the right hand corner “Attention Mr. 
Tom Green and John Ireland” and ask you if that is a 
carbon copy of the original which you sent to Mr. Ireland? 
A. Yes, sir; it is. 

Q. I also show you another memorandum of March 17, 
directed to William E. Summerbell Company from Roger 
F. Waindle bearing the initials “R. F. W.” and ask you if 
you received that memorandum? A. Yes; I did, sir. 

Q. Are those initials the initials of Mr. Waindle? A. 
They are. 

Mr. King: I would like to have those identified with the 
next two exhibit numbers. 

• *###••••• 

123 Mr. Miller: No objection. 

The Court: It will be received. 

Mr. King: I would like to offer Exhibits 24 and 25. 
The Court. They will be received. 

• •###**••• 

By Mr. King: 

Q. Had you finished explaining w^hat you did in connec¬ 
tion with this fuse renovation program that you were talk¬ 
ing about? A. Not quite. 

Q. Please continue. A. I went to the contract section, 
sir. They told me we were the high bidder. No; they didn’t 
tell me. They wouldn’t tell me. As a matter of fact, I had 
to go back to my fuse friends in Design, and there I found 
out off the record that we were the high bidder. There 
were about four or five bidders, and the successful bidder, 
as I recall, was successful at around $3.50 per unit, 
whereas we were bidding in the neighborhood I believe of 
$6 to $9. I told Mr. Waindle at the time, “It is unfortunate 
that we were unsuccessful on this bid, but the only way 
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you are going to get into this fuse program, sir, is to get 
in there, prepare quotations, study the general problems 
on fuse design, and with that background we will 

124 then eventually be successful in a bid on fuse work 
or fuse components, either one”. 

Q. Now, Mr. Summerbell, I show you another memoran¬ 
dum directed to William E. Summerbell Company dated 
June 21, 1950, from John F. Ireland, entitled “Subject: 
Precision Products Activity—Industrial Products Divi¬ 
sion” and ask you if you received that from the defendant? 
A. Yes; I did. 

Mr. King: I would like to have that marked as the next 
exhibit of the plaintiff. 

• *###*•••• 

Mr. Miller: No objection. 

The Court: It will be received. 

*•#*#••••• 

Mr. King: Is your Honor finished with that exhibit? 
The Court: Yes. 

Mr. King: I wanted to ask some questions about it. 

By Mr. King: 

Q. Plaintiff's Exhibit No. 26, Mr. Summerbell, refers to 
a sales meeting in Philadelphia. A. Yes, sir. 

125 Q. Did you attend that meeting? A. In— 

Q. Well, did you attend the meeting? A. Yes; I 
did. 

Q. Did you have any discussions at that meeting with 
representatives of the defendant? A. Yes, sir. 

Q. What were they? A. This meeting was in conjunc¬ 
tion with an American Society of Tool Engineers Show, 
which was at Philadelphia. In one of the evenings after 
the show had finished we had a sales meeting at Kugler’s 
in a private dining room. 

Q. When you say “we” who do you mean? A. Meaning 
members of the Industrial Products Division. The sales 
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meeting was presided over by John Ireland, the Sales 
Manager. At that meeting was Roger Waindle, the Gen- 
erl Manager, and Doc Wochos, who was the Chief Engi¬ 
neer of the Industrial Products Division. 

At that meeting Mr. Ireland explained to the Sales rep¬ 
resentatives of the Industrial Products Division that they 
were interested in changing the emphasis from precision 
parts manufacture such as stampings and small screws, or 
small single parts, changing those parts. They wanted us 
to concentrate, sir— 

Q. When you talk about “stampings” they are 

126 samples as contained in Plaintiff’s Exhibit No. 10? 
A. That is right. Single parts. Because they were 

running into competition with job shop people, and they 
found out, frankly, that there wasn’t any money in that 
type of endeavor. What they wanted us to concentrate on, 
sir, was precision assemblies, precision assembles which 
would require precision parts. 

At that meeting they had a small gear train. 

Q. What is a “gear train”? A. Well, it is a series of 
gears driven by some power source. It could be a spring, 
or it could be a little electric motor, but it was a small gear 
train which they illustrated. This was to be the precision 
products, that they wanted us to be concentrating on. 

At that meeting they stated that the commission was to 
be five per cent on this type of manufactured items. 

Q. When did this meeting take place that you have just 
spoken of, approximately? A. I believe it was in April of 
1950, sir. 

Q. Prior to the date of the memorandum you are looking 
at, which is Plaintiff’s Exhibit— A. Yes, sir; prior to this. 
This confirms— 

Q. Plaintiff’s Exhibit No. 26. 

Q. This confirms in writing the oral conversation they 
had had at the meeting. 

127 Q. Now, Mr. Summerbell, I show you another 
document dated July 28,1950, addressed to the Navy 
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Department, and is a carbon copy, and signed by Roger F. 
Waindle, containing the initials “R. F. W.” and ask you 
if you received that carbon copy from the defendant? A. 
Yes, sir; I did. 

Air. King: I would like to have that marked with the 
next number. 

The Clerk of the Court: Twenty-seven. 

**«##•*••• 

Mr. Miller: No objection. 

Mr. King: I would like to offer that in evidence. 

The Court: It will be received. 

######*##* 

Q. Mr. Summerbell, I show you another document dated 
August 1 , 1950, directed to the Office of the Chief of Ord¬ 
nance in the Pentagon Building, signed by Mr. 
12S Roger F. Waindle, and indicating in the left hand 
corner that a carbon copy was sent to you, and ask 
you if that is the carbon copy you received? A. Yes, sir; 
this is the carbon copy of the document which I mentioned 
just a few minutes ago which I said that Mr. Waindle and 
I had been down to the Chief of Ordnance and seen Mr. 
Stevenson. And the previous document—well, I haven’t 
discussed that, but I would like to. 

Mr. King: I would like to have this marked. 

• ####••••• 

Mr. King: I offer this in evidence. 

"Mr. Miller: No objection. 

The Court: It will be received. 

• *#**••••• 

By Mr. King: 

Q. I show you Plaintiff’s Exhibit No. 27 and ask you if 
that refers to the visit you described just a moment ago. 
A. This exhibit is the result of my arranging at the re¬ 
quest of Mr. Waindle conferences with Navy people who 
were interested in the fuse program. I introduced Mr. 


Waindle to Commander Freeman, and this was a 

129 follow-up letter to the discussion which we had 
there. 

On that visit we also met with Mr. Crawford. However, 
I had introduced Mr. "Waindle to Mr. Crawford before. 

Q. Now, Mr. Summerbell, I show you another carbon 
copy of a letter dated January 30, 1950, addressed to the 
Elgin National Watch Company signed “William E. Sum¬ 
merbell ” and ask you if that is the carbon copy of the 
letter that was sent by you to the defendant? A. Yes, sir; 
it is. 

Mr. King: I would like to have that marked with the 
next number. 

• •*##••••• 

Mr. King: I would like to offer that. 

The Court: It will be received. 

• •###••••• 

130 Q. Mr. Summerbell, I show you Plaintiff’s Ex¬ 
hibit No. 29 and call your attention to the fact that 

one of the places listed in that is the U. S. Naval Ordnance 
Testing Station in In Yo Kern, California. A. Yes, sir. 

Q. Did you do anything in connection with selling these 
precision parts to that place? A. I advised Waindle 

131 to correspond with In Yo Kern because they were— 

The Court: Correspond with what? 

The Witness: To correspond with this Naval Ordnance 
Testing Station called In Yo Kern in California, because 
they were designing fuses and fuse components. And I 
thought that the Industrial Products Activity would cer¬ 
tainly be interested in this particular Research and Devel¬ 
opment establishment. 

The next time I heard of any further work with In Yo 
Kern was a memorandum which I received from Mr. 
Waindle which is already an exhibit, written to me around 
the spring of 1950, in which he advised— 
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Q. Is tliat exhibit you are talking about contained in the 
group of exhibits No. 19, Mr. Summerbell? A. Yes, sir. 

Q. What number is that? A. Nineteen-G, the next to the 
last paragraph. 

Q. Will you tell us what, if anything, you did in connec¬ 
tion with the sale of these precision parts in connec- 

132 tion with these fuses? 

• ••#•*•••• 

Q. The memorandum speaks for itself. Just continue 
and say what you did, Mr. Summerbell. A. Well, I didn’t 
hear anything further about the In Yo Kern establishment 
until I had a telephone call from Mr. Waindle in the latter 
part of July. Mr. Waindle said that he had had some in¬ 
formation from In Yo Kern that a contract on a complete 
round of ammunition which was a rocket round was being 
let or had been let on the West Coast. He asked me if I 
would go to the Navy and find out just who had this con¬ 
tract. It was after Navy's closing hours, and the next 
morning I went down. I went to see Captain Adams, the 
head of the Bureau of Ordnance regarding ammunition. 
I asked him if he could tell me which activity or who was 
the contractor on the West Coast. He said he didn’t know 
but he knew that there was a contract for a rocket round 
of ammunition out there. He suggested I see Mr. McClos- 
kev. I saw Mr. McCloskey and he told me that the name 
of the company was Thermador Electric Manufacturing 
Company. 

133 Q. Spell that. A. T-h-e-r-m-a-d-o-r. I immediately 
called up Mr. Waindle and advised him the name of 

the contractor. He said, “Bill, will you go down and see if 
you can get us a prime contract with the Navy? Go down 
and see Captain Adams. If we have a prime contract, Bill, 
then we will be able to make this thing in a much shorter 
time, because with the prestige of the Elgin National 
Watch Company here, and the fact that it is a Navy con¬ 
tract, we will be able to get subcontractors in the area to 


79 


work on this small component which we have already 
studied. ’ ’ 

I went back to Captain Adams. And I believe at that 
time that the Korean War had broken, and Captain Adams 
said that there would be so much administrative detail 
involved, and the urgency is so great, he said, “Tell Roger 
to go out to Thermador and get a subcontract.” 

I immediately called him. He went out to Thermador 
and they got a subcontract. They were signing the con¬ 
tract, Mr. Waindle’s contract, as Westclox, the competitor, 
was marching in the door, but Elgin wound up the order 
because of the quick information. 

Mr. Miller: Your Honor, I move to strike out the con¬ 
clusion about the quick information. 

Mr. King: I think that is proper, your Honor. 

Mr. Miller: That is your statement? 

The Witness: That is my statement of what Waindle 

134 told me. That is what he told me. “Bing, bing, bing, 
team work.” 

The Court: I deny the motion. 

By Mr. King: 

Q. I show you a telegram of August 7, 1950, addressed 
to William E. Summerbell Company, DuPont Circle Build¬ 
ing, signed by William Wachos for the Elgin National 
Watch Company, and ask you if you received that tele¬ 
gram? A. Yes; I did, sir. 

Q. And that telegram refers to the subcontract which 
Elgin got with the Thermador people, is that correct? A. 
Yes; it does. 

• ••*•••••• 

Mr. King: I would like to have this marked as Plain¬ 
tiff’s Exhibit No. — 

The Deputy Clerk: Thirty. 

• ••#•••••• 

135 The Court: It will be received. 

• ••••••••• 
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Q. Mr. Summerbell, did you ever ascertain the dollar 
value or amount of that contract between Elgin and the 
Thermador Electric Manufacturing Company? A. I never 
knew the exact dollar value until after I had entered the 
suit. 

136 Mr. King: If your Honor please, I call your atten¬ 
tion to the pre-trial statement. There has been a 

stipulation that the dollar value of that contract or that 
subcontract between Elgin National Watch Company and 
the Thermador Electric Manufacturing Company was 
$S71,023.72. That was formally executed on August 15, 
1950. 

Has your Honor got a copy of the pre-trial proceedings 
there? 

The Court: Yes, I have it. 

Mr. King: It is under “subcontracts”. There are a 
number of contracts listed there. This one we are discuss¬ 
ing is the first subcontract. 

The Court: Is this what you have in mind, No. 
P04S29S, dated 8-15-50, Thermador Electric Manufactur¬ 
ing Company? 

That is the dollar value of the prime contract? 

Mr. King: No; that is the value of the subcontract be¬ 
tween Elgin and Thermador. 

The Court: It doesn’t say so. 

Mr. Miller: The stipulation was supposed to cover the 
dollar value of the subcontract of Elgin Watch Company 
with Thermador under that date and of course, it is sub¬ 
ject to the same qualification as the other stipulation, with¬ 
out waiver of the defenses the defendant may have on 
the claims for compensation on such a contract. 

Mr. King: I might say that the figure of $871,- 

137 023.72 was furnished by the defendant. 

By Mr. King: 

Q. Were you ever advised by any representative of the 
defendant that the defendant had procured any other sub- 
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contracts for Thermador? A. I knew that the defendant, 
that Waindle was negotiating for a supplementary con¬ 
tract covering the same type of item. I didn’t know’ the 
dollar value of that until after the suit w’as instituted. 

Mr. King: I w’ould like to again refer to that pre-trial 
proceedings, subcontract No. P052582, April 9, 1951, be¬ 
tween Elgin National Watch Company and Thermador 
Electric Manufacturing Company in the amount of $581,- 
494.73, which is the contract the witness w’as referring to. 

Now ? as I understand it Elgin stipulated that that is the 
subcontract number, the date of execution and the dollar 
value. Isn’t that correct, Mr. Miller? 

Mr. Miller: That is stipulated, your Honor, subject to 
the other qualifications as to the dollar amount. 

By Mr. King: 

Q. Now’ I show you another letter directed to you as 
“Bill Summerbell” dated October 14, 1950, signed 
“John”. I ask you if you got that letter and w’ho the 
“John” is that signed it. 

A. This is a letter from John Ireland in which he 
says— 

138 Q. Never mind. Did you get it? A. I certainly 
did. 

Q. And “John” is John Ireland? A. Yes, sir. 

Mr. King: I w’ould like to have that marked w r ith the 
next number. 

The Clerk: Thirty-one. 

Mr. Miller: No objection. 

The Court: It will be received. 


By Mr. Kang: 

Q. Did the defendant ever arrange to have your picture 
taken as the “man of the hour” referred to in that letter? 
A. I had my own picture taken. 
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Q. And sent it to them? A. And sent it to them, but it 
never appeared. 

Q. Now, what else, if anything, did you do in connection 
with selling these precision assemblies or precision parts 
for the defendant, if anything? A. Immediately 

139 after I learned of our successful subcontract with 
Thermador, sir, and the type unit which it was, 

which was a precision products assembly for use in a 
rocket, in a round of rocket ammunition, I went to the 
Ordnance Department, to the Research and Development 
people, who were in charge of the rocket fuse design. I 
explained to them that we had a subcontract with Therma¬ 
dor, what the function of this element was. They advised 
me that they had a similar problem and they were appar¬ 
ently working on some design along this general principle 
at Pictanny Arsenal. 

Q. Is this the Army now? A. This is Army; Yes, sir. 

I explained the functioning of the unit, and left the 
Office of the Chief of the Ordnance. Then I was informed 
by the Office of the Chief of Ordnance Engineers that they 
had contacted Pictanny Arsenal, and Pictanny Arsenal was 
going to send either one or two design engineers to see 
what the unit looked like to see if they could use it in an 
Army round. 

Q. Do you mean send somebody to Elgin Watch Com¬ 
pany? A. To send somebody to the Industrial Products 
Division of the Elgin Watch Company. 

• ••*•••••• 

140 Q. Mr. Summerbell, I believe that before adjourn¬ 
ment you were talking about a visit to Picatinnv 

Arsenal and what you had learned there. I show you a 
memorandum dated September 2, 1950, from Roger F. 
Waindle to William E. Summerbell, bearing the initials 
“R.F.W.,” and ask you if you received that memorandum. 
A. Yes, I did. 
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Mr. King: I would like to have that marked with the 
next number. 

The Deputy Clerk: 32. 

Mr. Miller (After inspecting): No objection, Your 
Honor. 

Mr. King: I would like to offer that, Your Honor. 

The Court: It will be received. 

• *•#*••••• 

By Mr. King: 

Q. Mr. SumxnerbeU, had you finished discussing 

141 what you did at Picatinny Arsenal as a result of 
this memorandum? A. I would like to point out that 

I did not go to Picatinny Arsenal at this time. I stated 
that Picatinny Arsenal engineers went out to the Elgin 
Watch Company and a contract was made for 1,000 of 
these units, units being similar to what Elgin was making 
for Thermador. They were contracted for at $25 each. 

Q. Mr. Summerbell, I show you Plaintiff’s Exhibit 
Number 21, which you have heretofore testified is a fuse, 
and ask you to point out to the Court where the assembly 
which is the subject of the contract you are speaking about 
was to go in a fuse. A. Well, this is not the proper exhibit 
to show, because no assembly which Thermador was mak¬ 
ing would fit into this type of fuse, sir. This was a rocket 
fuse. This was a rocket assembly. 

Q. Well, can you use that to explain to His Honor where 
the assembly would go in relation to the total picture of 
the fuse? Would it go in the front or the back? A. No. 
It would go— This Thermador device this rotor housing 
assembly, which it was called, was a safety device, sir, and 
it would go in this position right here. (Indicating) 

142 Q. The rear of the fuse? A. The rear of the fuse. 
Q. When you say it is a safety device, what do 
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you mean by that? A. Well, this was for a rocket round of 
ammunition. 

Q. Which is different from the fuse in Exhibit 21? A. 
That fuse is for an artillery round of ammunition. 

Q. Yes. Proceed. A. There are two ways to stabilize a 
round of ammunition: one by spin, and one by fins. In 
rocket ammunition, we do it both ways, but a lot of our 
designs involved fin-stabilized rounds. 

In firing a rocket from an airplane, there has to be a 
time delav for that round to arm, because we have a lot of 
trouble with rocket propellants. Climatic conditions, such 
as cold weather and extremely hot weather, affect rocket 
powder burning. The burning of a rocket propellant is 
the means by which the rocket develops its power or its 
velocity. 

When firing a round from an airplane wing, a pilot aims 
the plane in the direction of the target, pulls the trigger, 
and when he does this, the rocket round of ammunition is 
fired electrically. 

This device which Elgin made as a subcontractor for 
Thermador was the delay arming mechanism. 

Q. Mr. Summerbell, was Plaintiff’s Exhibit Number 32 

the first information that you had received that the 

143 contract had been secured for the article desired at 

Picatinnv Arsenal? A. Yes, that was the first in- 
•> 

formation that I had—in writing. 

Mr. King: I would like to again call Your Honor’s at¬ 
tention to the pretrial proceedings, the stipulation on the 
back, 

“Contract DA-28-017-ORD-898 50, War Department, 
Picatinnv Arsenal, $25,000.” 

It has been stipulated by the defendant and the plaintiff 
that that is the accurate number, date, description, and 
amount of that contract. 

Mr. Miller: If the Court please, in connection with that 
contract, that stipulation was made, subject to the same 


qualification. We have since ascertained that that dollar 
value, contract price, was renegotiated. There were a few 
additional units. The price was renegotiated, and the net 
dollar value of that contract I am prepared to stipulate 
accurately into the record as $14,980. 

I perhaps used the wrong term w’hen I said “ renegoti¬ 
ated.” The legal term wras probably, the price w’as rede¬ 
termined. They make a distinction. 

Mr. King: Well, do you mean the price w’as redeter¬ 
mined as a result of negotiation writh the Government? 

Mr. Miller: No, it w’as redetermined, and this wras 

144 the net dollar value of this contract, with additional 
units, the amount I gave you, $14,980. 

By Mr. King: 

Q. Now% Mr. Summerbell, what else, if anything, did you 
do in connection w’itli the sales of these assemblies of small 
precision parts for the defendant? A. Well, continuing my 
story chronologically regarding the Army Ordnance, w’hen 
I w*as at the Pentagon I learned that they had a general 
requirement for a rocket fuse delay arming mechanism, 
and it was going to be contracted for by Picatinny Arsenal. 

I immediately let Mr. Waindle know*, and Picatinny Ar¬ 
senal sent to Mr. Waindle the general scope of the require¬ 
ments. We submitted a bid; that is, Mr. Waindle submit¬ 
ted a bid. How’ever, I learned that w’e were unsuccessful 
in that research and development project. 

In October I was asked by the defendant to attend a 
show’ in Chicago. 

Q. I show’ you a memorandum dated September 6, 1950, 
directed to you from John F. Ireland and signed by John 
F. Ireland, and ask if you received that memorandum. A. 
Yes, I did, sir. 

Q. Is that a memorandum wrhich invites you to attend 
the show that you just spoke of? A. Yes, sir. 

145 Mr. King: I would like to have that marked the 
next plaintiff’s exhibit number. 
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The Deputy Clerk: Number 33. 

Mr. Miller (After inspecting): Okay. 

Mr. King: I would like to offer that. 

The Court: It will be received. 

• •*#****•* 


By Mr. King: 

Q. Will you tell us what happened then, Mr. Summer- 
bell? A. Mr. Ireland had telephoned me prior to this 
memorandum and asked me to come out, and said that he 
wanted to pay niv expenses out there, which I said was fine. 
I attended this show, and the purpose of my going out 
there was to attend the American Society of Metals show 
in Chicago, but he also wanted me to spend time at the 
factory,— 

Q. Elgin factory? A. Sir? 

Q. At the Elgin factory? A. The Elgin National 
146 Watch Company factory—to visit with the produc¬ 
tion people, the engineers, to see their facilities, to 
get to know their organization better, to understand some 
of their manufacturing techniques, to see some of the proc¬ 
esses of manufacture that they were using, and to learn as 
much about the Industrial Products Division and the Elgin 
National Watch Company as possible. 

I attended that show, and in the evening we had a sales 
meeting, I believe it was in the Lakeshore Club in Chicago, 
right on the waterfront, and at that meeting they again 
discussed the Industrial Products Division and the prod¬ 
ucts which were currently being handled as a retail item, 
such as Elgiloy—as you were—such as Sapphire Tipt Mi¬ 
crometers, plug gauges, Elgiloy, the precision products, 
and Dymo. They again, Mr. Ireland and Mr. Waindle, ad¬ 
vised us that precision product manufacture was to be at 
5 per cent. 
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I then went to the factory and stayed at Mr. Waindle’s 
home that evening, visited the plant, was conducted 
through every phase of it, the entire watch company plant, 
including the gauge section and where they made their dies 
for making these small parts, saw the manufacture of the 
various components, plus the assembly. 

In the Industrial Products Division, I was conducted 
through the line, showing the parts which they were mak¬ 
ing for Thermador. 

Q. By that, you mean the Thermador manufactur- 
147 ing— A. I mean by that the Thermador contract 

item which was the rotor housing assembly. 

There were Navy engineers there and Navy inspectors, 
and they told me that they were having trouble— 

Mr. Miller: I object to this, Your Honor. 

The Court: Sustained. 

By Mr. King: 

Q. Just say what the representatives of the defendant 
told you. A. I’m wrong. All right, yes, sir. 

Doc Wochos, the chief engineer of the Industrial Prod¬ 
ucts Division, told me that they were having a little trouble 
with the manufacture of this particular item. He said, “In 
view of your experience, what do you think would be the 
matter with it?” 

I said, “Well, let’s discuss it, and I will give you as much 
information as I can, based on my Ordnance experience.” 

The problem they were having, sir, was this: When 
they made the complete assembly at Elgin and tested it in 
accordance with the Navy test procedure, it would 
time exactly down to the second, the delay timing. When 
they shipped these units to the West Coast and ran the 
same tests—in other words, when they ran a test on a lot 
of a hundred, they -were unable to duplicate the same times 
that they vrere obtaining at Elgin. 

As I recall, I said, “It looks to me like the only 
variable which I could possibly see would be the en- 


148 
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gagement which you are having between the rack and the 
pinion gear. I said, “Are you sure that you have the rack 
securely staked ?” because if there was the slightest move¬ 
ment or any means wherebv those two could change rela- 
tionship, then there would be a possibility of that small 
difference in time, which was enough for the Navy engi¬ 
neers to hold up on inspection. In fact, they were holding 
up on inspection. They were rejecting the units until we 
could come up with this corrected unit. 

I don’t sav that my advice was the final answer, but I 

•>9/ 7 

think it was in the right direction. 

When I was at the Watch Company, Mr. Waindle per¬ 
sonally took me to their Plant Number Two, in which the 
Industrial Products Division was going to move entirely, 
which was also in Elgin, Illinois. In this plant, when I 
first inspected it, it was being used as a warehouse. He 
showed me the areas in which they were going to set up 
their machine tools, where they were going to have engi¬ 
neering offices and their administrative offices and their 
shipping facilities. 

At that time when I was at the plant, I also met, Mr. 
Waindle took me to see Mr. Shennan, the president of the 
company, and I paid my respects and returned to Wash¬ 
ington. 

The Reporter: The name Shennan? 

The Witness: James Shennan, S-h-e-n-n-a-n. 

149 By Mr. King: 

Q. Now, Mr. Summerbell, what else did you do in con¬ 
nection with the sale of these assemblies for the defend¬ 
ant? A. Well, sir, in the early part of 1950, as I previously 
stated, I had to see Mr. Crawford.— 

Q. Who is Mr. Crawford? A. Mr. Crawford of the Bu¬ 
reau of Ordnance in the Navv—regarding Elgilov in fuse 
components. Of course, you know the result was we 
couldn’t use Elgiloy. 
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At that time, I asked liim if the Elgin Watch Company 
was considered a source for the VT fuse. He said, I learned 
that “I don’t think you are.” We checked the records and 
found out that Elgin was not a possible source for VT 
fuses, but they were only a source for mechanical fuses 
which they had made in World War Two. He showed me 
the record which was submitted by one of the production 
people from Elgin. I believe it was one of the vice presi¬ 
dents. 

I immediately told Mr. Waindle, and that was in the 
early part of the year. I occasionally went in to see Mr. 
Crawford of the Ordnance on different matters, and he 
advised me, I believe in the spring of 1950, that he thought 
there would be a component in the VT fuse which we might 
be qualified to manufacture. 

I immediately told Mr. Waindle, and as a result 
150 of that conversation, Mr. Waindle came to Wash¬ 
ington in July, in the middle of July, and we visited 
with Mr. Crawford, Commander Freeman, and just ex¬ 
pressed the fact that in the event there was any contem¬ 
plated procurement for this type of a unit, we would sure 
like to be considered. 

Mr. Waindle then wrote that confirming letter which is 
already in evidence to Commander Freeman. 

Q. Is the drawing or the photograph which is Plaintiff’s 
Exhibit 21, is that of a variable time fuse? A. Yes, sir, it 
is. That is the complete fuse. 

Q. While I have that here, will you tell us where the 
assembly that they were contemplating or you were trying 
to get the company in on would go in that fuse, Plaintiff’s 
Exhibit 21? A. It would go in the area marked “Safety 
Device.” 

Q. That is, at the rear? Well, it is almost at the rear. 
It is almost at the rear, yes, sir. 

Q. What else did you do, if anything, Mr. Summerbell? 
A. The next thing that happened was that Mr. Waindle 
had advised me on previous telephone conversations that 
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lie would ask Mr. Shennan, the president of the Elgin Na¬ 
tional Watch Company, to drop down and see me in Wash¬ 
ington, as I was doing a good job and he thought that he 
should see me. 

In the summer of 1950, I don't know whether it was 

151 the latter part of July or the first part of August, I 
had a telephone call eight o’clock in the morning 

from a Mr. Shennan, and he was calling from the May¬ 
flower Hotel. He asked me if it would be possible for me 
to meet with him and take him down to Navy to introduce 
him to some of the people that were currently in the fuse 
program. 

Q. That is, Mr. Shennan who is president of the com¬ 
pany and in the room now? A. That is the same gen¬ 
tleman. 

Q. Continue, please. A. I said, “Of course, Mr. Shen¬ 
nan, I will pick you up.” So I picked him up at the May¬ 
flower Hotel, and we immediately went to the Bureau of 
Ordnance. 

Q. Is this at the Navy or Army? A. The Bureau of 
Ordnance of the Navy. 

I introduced him to Captain Adams, and we discussed 
Elgin’s interest in fuses and a general discussion of that 
nature. He pointed out, I believe to Captain Adams, that 
Elgin was definitely a Navy facility in the event of an 
emergency because Mr. Shennan himself had personally 
wanted that arrangement. 

• ••*•*•••• 

152 Q. Just tell us what happened. A. We went to see 
Mr. Crawford of the Bureau of Ordnance. 

Q. Of the Navy? A. Of the Navy, to his office. We again 
discussed the Elgin Watch Company’s industrial prepared¬ 
ness setup in the event of an emergency. 

Of course, it was discussed that they were set for me¬ 
chanical fuses. At that time, I asked Mr. Crawford what 
the position was on VT fuses, and he said that we had not 
been considered as a source, and he showed us the record. 
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But he also said that since there had been some new devel¬ 
opment since they had developed this VT fuse, there was 
a component which he thought we would be able to manu¬ 
facture. 

Mr. Shennan said that “I’m sure that we could make 
this entire VT fuse.” He said, “We could make the 

153 metal components out there, and there is another 
company in Elgin or in the area which could make 

the electronic parts of the fuse.” 

If you will notice, sir, that fuse is composed of a lot of 
electronic equipment, such as condensers and capacitors and 
radio tubes. 

Mr. Crawford said that the particular facility or the 
particular company that he was talking about was very 
interested in Naval Ordnance activities, and that the presi¬ 
dent had been down and had looked over the electronic 
arrangement, and even the president didn’t think that they 
were able to make that particular part of the fuse. 

We returned to the Mayflower Hotel, went to Mr. Shen¬ 
nan’s room, and Mr. Shennan said to me, “What do you 
recommend, in view of the present known conditions in the 
present situation?” 

The Court: What is the date of this talk? 

The Witness: The date of the conference was the same 
time of around twelve o’clock in July, around the latter 
part of July or the first of August 1950. The same time— 
this is the original time that I met him, sir, on the same 
day. 

He said, “What do you recommend that we should do?” 
I said, “I would recommend that the Elgin National Watch 
Company still stay in line for the mechanical fuse manu¬ 
facture, but that we should do everything possible 

154 to get in on the VT fuse manufacture,” because the 
VT fuse was and is today the best fuse that we have; 

but I explained to him there might be a time when we 
would not be able to use that fuse; therefore, we should 
keep our mechanical line of fuses still standing. 
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I also said to Mr. Shennan, since he was asking me for 
my general recommendations, I said that my father had 
been in fuse design manufacture and was an Ordnance 
engineer with the United States Ordnance Department for 
thirty-two years and had many patents on fuses, and he 
has always told me that a contractor should, if they are 
interested in fuse manufacture for war production, main¬ 
tain just one or two engineers to do a limited amount of 
research and development on the type of product that they 
would like to get into in the event of full-scale mobilization. 

I then arranged a conference the following day, sir, in 
which all of the fuse people of the Bureau of Ordnance 
were there: namely, Mr. Crawford, Commander Freeman, 
Captain Masterson and Captain Moore, myself, and Mr. 
Shennan. At that conference, we discussed the component 
which Mr. Crawford had in mind that we might be able to 
manufacture. 

As I recall, they actually showed ns components of the 
units that we were going to make, they showed us draw¬ 
ings, and then I asked them, “Would it be possible to ar¬ 
range for Elgin engineers to visit the Eastman 
loo Kodak Company V 9 because they were the only one 
in the United States making this component; and 
then would it be possible for our production engineers to 
see how they made these units, study the type of manufac¬ 
ture, study the type of equipment they were using, the 
methods, the inspection technique, and everything that was 
necessary for to make that particular component. 

Commander Freeman said that arrangements could be 
made and that they would give us the necessary clearances. 

By Mr. King: 

Q. What do you mean by clearances? A. Well, this was 
a classified—the fuse itself, when you discuss it in general 
is not qualified. If you discuss any of the manufacture or 
the details of manufacture, then it becomes classified. 
Therefore, to see how it was made, it was classified, and 
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we had to get clearances for the Elgin engineers to visit 
this part of the production line. 

Q. Please continue. A. I— Let’s see. 

Q. Would you like to have the stenographer read back 
to you where I interrupted you? A. No, I can reflect here. 

I also asked them if they would show us drawings of the 
part they were interested in us making—that is, the Elgin 
National Watch Company—and Commander Freeman said 
they would. 

We also found out— This was in August, now. 

156 We found out the number of units required per 
year. We found out the number of units that they 

were to manufacture per month. 

When I say the number of units, I am speaking of the 
fact that they advised us that an invitation to bid was 
going to be let for this particular component, -which would 
be after the first of the year. They also advised us that 
within two or three months after the original contracts, 
there would be supplemental contracts for the same unit. 

We were not the only bidders on this, or possible sources 
of supply, but we were one of twelve. So this information 
was very important, providing the Elgin National Watch 
Company was interested in this type of manufacture. 

At the end of the conference, Mr. Shennan took me to 
some other people that he had known. He took me to some¬ 
body in the Bureau of Aeronautics, a Mr. Seward, and we 
discussed some aircraft clock arrangement. He then took 
me to the research and development of the Bureau of Ord¬ 
nance on fuses, and we saw, to the best of my recollection, 
a Commander Daniels and a friend of Mr. Shennan’s that 
he had known who was the chief civilian during World 
War Two, when Mr. Shennan used to call on these people 
in World War Two. 

At the end of the conference, Mr. Shennan thanked me 
for everything and said, ‘‘Bill, will you please keep 
Waindle informed of the general developments down here 
regarding things which Elgin would be interested 

157 in, at least every two weeks, by letter?” 
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I replied to him, “I don’t only keep him advised 
by almost daily correspondence, but by telephone in addi¬ 
tion.” 

After that, Mr. Shennan left, and I followed up at peri¬ 
odic intervals with Commander Freeman to make sure that 
these drawings and the necessary clearance papers were 
set up so that we could visit the Eastman Kodak. 

I advised Waindle of this, and as I mentioned in an 
earlier part of my statement, we had been to Eastman 
Kodak before, regarding the possible use of Elgiloy in 
fuses, and we went specifically to Eastman because East¬ 
man was working on the VT fuse program. However, we 
were not successful in getting Elgiloy into the VT fuse. 
But we had been there before, and as a result of these con¬ 
versations Waindle had production engineers from Indus¬ 
trial Products visit and study these lines. 

Then the next information I had regarding this program 
was in November, was a letter which was a copy to me, a 
classified letter with the original going to Mr. Waindle, 
stating that he was going to visit the Elgin National Watch 
Company to see if they were still competent or to inspect 
their facilities, to see whether or not they could still manu¬ 
facture these units. 

• ***•••••• 

158 Q. This is Mr. Crawford? A. Mr. Crawford. 

«•##•«•••• 

159 Q. Mr. Summerbell, I show you a letter dated 
December 26, 1950, to you from Mr. Waindle, bear¬ 
ing the initials “R.F.W.,” and ask you if you received that 
document. A. Yes, sir, I did. 

Mr. King: I would like to have that identified as the 
next plaintiff’s exhibit. 

The Deputy Clerk: 34. 

(Thereupon, a letter dated 12/26/50 to Summerbell from 
Waindle was marked by the Clerk of the Court Plaintiff’s 
Exhibit 34 for identification.) 
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Mr. Miller (After inspecting): No objection. 

The Court: It will be received. 

• ###*•*•*• 

Q. Did you subsequently learn at about this time that 
bids were going to be asked for? A. Yes, I learned and 
told him that in my memorandum the 19th of December— 
Mr. Miller: Is this another letter or conversation, this 
44 told him, ,, I would like to inquire? 

160 The Witness: In my memorandum of December 
the 19th, I advised him, Waindle, that— 

Mr. Miller: Is that an exhibit, Mr. King? 

Mr. King: No, sir. 

Mr. Miller: Then I object to it. 

The Court: Sustained. 

The Witness: This memorandum, this letter, sir, con¬ 
firms what I had told him in my memorandum, which is the 
number of units involved and the fact that— 

Mr. Miller: The same objection, Your Honor. 

The Court: I sustain the objection. The memorandum 
is the best evidence. You can give secondary evidence if 
you can establish its loss. 

*•##•*«••• 

161 Q. Mr. Summerbell, did you ever ascertain that 
the defendant secured a contract in connection with 

the units that you have been discussing? A. I knew that 
they were negotiating these contracts from January the 
16th on, of 1951, and I only found out that they had actu¬ 
ally obtained these contracts after this had gone into a 
legal suit, and they were both contracts involved. 

Mr. King: For the record, I refer again to the stipula¬ 
tion between counsel for the defendant and plaintiff 

162 as to the contracts. 

It is stipulated that Contract Number NOrd- 
11378, dated 2/28/51, with the Navy Department Bureau 
of Ordnance, of a dollar value amount of $2,557,500, was 
secured by the defendant. 
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Is that correct, Mr. Miller? 

Mr. Miller: That is right. That is a correct stipulation, 
subject to the same qualification. 

The Court: Very well. 

Mr. King: It is also stipulated by counsel for the par¬ 
ties that Contract Number XOrd-11597, bearing date 
3/31/51, with the Navy Department Bureau of Ordnance, 
in the amount of $2,040,000, was also secured by the de¬ 
fendant. 

Is that correct, Mr. Miller? 

Mr. Miller: That is correct, subject to the same quali¬ 
fication. 

The Court: Very well. 

V 

Mr. King: Sorry, I guess I was mistaken about the letter 
referred to by Mr. Summerbell. He knows the facts, ap¬ 
parently, better than I do. I have discovered the letter. 

By Mr. King: 

Q. Mr. Summerbell, I show you a memorandum dated 
December 19, 1950, addressed to Elgin National Watch 

Company, attention Mr. Waindle, and ask you if that 
163 is the document you had in mind a moment ago. A. 

That is, sir. 

Mr. King: I would like to have that marked with the 
plaintiff’s next exhibit number for identification. 

The Deputy Clerk: 35. 

• **>#•••••• 

Mr. Miller (After inspecting): No objection, Your 
Honor. 

The Court: It will be received. 

• *#*•••••• 

Mr. King: I would like to offer that. Oh, it has already 
been received. 

Has Your Honor finished looking at the exhibit? Might 
I use it? 
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By Mr. King: 

Q. You were referring to the second paragraph of that 
exhibit in your earlier testimony, where you stated you 
had advised the company that Mr. Crawford was going to 
visit them and that there was going to be a procurement 
for 70,000 units? A. That is correct, sir. 

Q. Now, Mr. Summerbell, did you ever receive 

164 from the defendant any commissions on the two 
Thcrmador contracts: the one dated 8/15/50, the 

other 4/9/51; the AVar Department contract dated 9/8/50; 
and the Bureau of Ordnance, Navy Department, contracts 
dated 2/21/51 and 3/31/51? A. No, I did not. 

Mr. King: My associate tells me I have made an error. 
I referred to the next to the last Navy contract as 2/21, 
when he says it should be 2/28/51. 

By Mr. King: 

Q. Mr. Summerbell, do you know of your own knowledge 
whether or not the defendant was negotiating on the con¬ 
tracts I have just mentioned to you for some time prior to 
their date? 

Mr. Miller: If the Court please, I believe he has gone 
over that subject already. This is kind of self-serving. 

Mr. King: I don’t believe we have. I asked him if he 
knew. 

Mr. Miller: He just testified with respect to the Navy 
contracts that he knew we were negotiating them from 
January 16th on. 

Mr. King: Correct. 

Mr. Miller: And he has already given the full story on 
the Thermador contracts and Picatinnv Arsenal contracts. 
Mr. King: But he has not on the balance of it, and that 
is what I was— 

165 Mr. Miller: Those are only the ones that you 
asked him about commissions on now, Mr. King. 

Mr. King: That is correct, but I am now asking him if 
he knows of his own knowledge whether or not the contracts 
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that I have mentioned to him, how long the company had 
been engaged in negotiating them prior to the date. 

Mr. Miller: Which contract, may I ask? 

Mr. King: That includes all five of them. 

Mr. Miller: Let’s take— 

The Court: AVe had better take them up separately. 

Mr. Miller: I suggest we take them up separately, and 
see what has been covered. 

By Mr. King: 

Q. Do you know of your own knowledge, Mr. Summer- 
bell, how long the company was negotiating the War De¬ 
partment Picatinny Arsenal contract dated 9/8/50, in the 
amount of $25,000? A. I did not know how long they were 
negotiating it, no, sir. You mean in period of time,— 

Q. Yes, sir, prior to the— A. (Continuing)—one week, 
two days? 

Q. Prior to the date. A. The only way I could answer 
that, sir, would be to refer back to the memorandum which 
Mr. W 7 aindle wrote me, stating that the Picatinny 

166 Arsenal engineers were out there and they were in 
the process of negotiating the contract. 

Q. That is a memorandum already in evidence? A. It 
is already in evidence. 

167 Q. Mr. Summerbell, to your knowledge were there 
any other sales agents or representatives of the de¬ 
fendant involved in the so-called subcontract with the 
Thermador Electric Manufacturing Company dated 8-15-50 
in the amount of approximately $871,000? A. There were 
no other sales agents involved to my knowledge. 

Q. Now I will ask you the same question as to the second 
contract with Thermador in the amount of approximately 
$581,000? A. There were no other sales agents in- 

168 volved to my knowledge. 

Q. W 7 ere there any other sales agents or repre¬ 
sentatives involved, of the defendant, involved in connec- 
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tion with the contract with the War Department, the 
Pictanny Arsenal, in the amount of $14,980? A. There 
were no other sales agents involved. 

Q. That is my question? A. That is correct. 

Q. Were there any sales agents or sales representatives 
involved in the Navy Department Bureau of Ordnance 
contract dated 2-28-51, in the amount of $2,500,000 approxi¬ 
mately? A. There were no other sales agents involved. 

Q. I will ask you the same— A. Other than myself. 

Q. I will ask you the same question as to the second Bu¬ 
reau of Ordnance and Navy Department contract in the 
amount of $2,040,000? A. There were no other sales agents 
involved. 

Q. Now do you know of your own knowledge whether the 
second Navy Department Bureau of Ordnance contract in 
the amount of $2,040,000 was a renewal of the unit, same 
units required in the prior Navy contract of $2,500,000? 
A. To my knowledge it was a renewal of the original type 
components which they were manufacturing. 

Q. Now, before lunch you were discussing bids on 
169 the variable time fuse contracts which are as I un¬ 
derstand it the two contracts with the Bureau of 
Ordnance and Navy. Now do you know when those invita¬ 
tions to bid were sent out to the defendant? A. I advised 
Mr. Waindle by memorandum on December 19, which is in 
evidence, as to the date that the first initial invitation was 
to be sent out for the V.T. fuse components. 

Q. That was December, 1950? A. Yes, sir; December, 
1950. 

And Mr. Waindle acknowledged receipt of this in his 
memorandum of December 26 confirming the fact that they 
had received it. 

Q. I show you plaintiff’s Exhibit No. 35. Is that the 
document that you just refererd to? A. Yes; it is, sir. 

Q. And Plaintiff’s Exhibit No. 34 is the second docu¬ 
ment you just referred to? A. That is right, sir. 
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Q. Do you know when the bids were supposed to be in 
on those contracts? A. The bids—I was advised in a memo¬ 
randum dated December 26th from Mr. Waindle that the 
bids were due in on the 16th of January, 1951. 

Q. Now, Mr. Summerbell, I show you a letter dated De¬ 
cember 29, 1949, directed to William E. Summerbell 

170 and Company and signed by John F. Ireland, and 
ask you if you received that letter? A. Yes; I did. 

Q. W’as this letter the first indication you had that you 
were to receive a retainer? A. Yes, sir; it was. 

(Thereupon a letter dated December 29, 1949, directed 
to William E. Summerbell and Company and signed by 
John F. Ireland, consisting of two pages, was marked by 
the Clerk of the Court Plaintiff’s Exhibit No. 36 for iden¬ 
tification.) 

Mr. King: This is one we have already stipulated to. 

Mr. Miller: No objection. 

Mr. King: W 7 e offer it in evidence. 

The Court: It will be received. 

Mr. King: That is a two-page document. 

(Thereupon the letter heretofore marked as Plaintiff’s 
Exhibit No. 36 was received in evidence.) 

The Court: I haven't compared them word for word. I 
suppose you gentlemen have. But aren’t Exhibits 36 and 
8 identical with the exception of the $200? 

(Exhibit 36 dated December 29,1949; Exhibit 8 dated Oc¬ 
tober 18, 1948.) 

Mr. Miller: And the product Elgiloy in the December 29, 
’49 letter. 

171 The Court: I missed that. 

Mr. King: Well, except, I am reminded by one of 
my associates, that this letter says “all industrial prod¬ 
ucts” whereas the other— 

Mr. Miller: I beg your pardon, Mr. King. It doesn’t 
say “all industrial products”. 
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Mr. King: I suppose that I won’t be making an error or 
fabricating it if I would point out where it says that. 

Mr. Miller: It is a reference to “our industrial 
products”. 

Mr. King: “We understand you desire solicitation for 
orders of our industrial products, and we are agreeable to 
your doing so”. 

If I understand the English language that confirms what 
I have just said to the Court. 

The Court: Did you say “all” or “our”? 

Mr. King: “All of our products”. 

I just read it. 

(Thereupon Plaintiff’s Exhibit No. 36 was handed to Mr. 
King by the Court.) 

Mr. King: No, sir. “Solicitation of orders of our indus¬ 
trial products”. 

Not “all”. 

Of course, our contention is that is what it means. 

The Court: Well, I don’t get the significance of that. 
Weren’t the products which were furnished the 
172 Thermador Company and the War Department, 
Pictanny Arsenal, and the Navy Department Bureau 
of Ordnance, Products which could be designated as indus¬ 
trial products of the Elgin Watch Company? 

Mr. King: Yes, sir. 

Mr. Miller: Our position is just the contrary, your 
Honor. 

Our position is that the reference “Our industrial prod¬ 
ucts” refers to the three products which are specifically 
named in the first paragraph, and which are referred to in 
the last paragraph as “the products specifically mentioned 
above.” 

The Court: Was that before the activity of these con¬ 
tracts with the Thermador Company and the Navy and the 
War Department? 

Mr. King: Yes, sir; it was. 
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Mr. Miller: Yes, sir. 

This letter was before the Thermador activity, and it was 
before the Pictanny Arsenal activity, and before the BuOrd 
activitv. 

Mr. King: Shall I continue, your Honor? 

The Court: You may. 

By Mr. King: 

Q. Mr. Summerbell, I show you another letter dated Au¬ 
gust 25, 1950, addressed to you “William E. Summerbell” 
from Roger F. Waindle, and ask you if you received that 
letter? A. Yes; I did. 

Q. In that letter which indicated to you for the 
173 first time your retainer was to be increased from 
$200 to $400? A. Yes; it was, sir. 

Mr. King: I would like to have that marked as the next 
exhibit number for identification. 

(Thereupon a letter dated August 25, 1950, addressed to 
William E. Summerbell from Roger F. Waindle was marked 
by the Clerk of the Court Plaintiff’s Exhibit No. 37 for 
identification.) 

Mr. Miller: No objection. 

The Court: It will be received. 

Mr. King: I would like to offer it in evidence. 

(Thereupon the letter heretofore marked as Plaintiff’s 
Exhibit No. 37 for identification was received in evidence.) 

The Court: This was after the activity in connection 
with the five contracts, or rather in connection with the 
three contracts, is that correct? 

Mr. King: What is the date of that? 

The Court: August 25, 1950. 

Mr. King: It was after the activity had started; yes, sir; 
but before the contracts had been entered into. 

The Court: I understand. 

Mr. Miller: It was after the activity in connection with 
the one contract, the Thermador. 
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The Court: Thermador? 

Mr. Miller: That is right. 

174 The Court: August 25th was after the activity in 
connection with the Thermador? 

Mr. King: Yes, sir. 

The Court: But before any activity in connection with 
Pictanny and the Navy Ordnance? 

Mr. King: Correct, sir. 

Mr. Miller: Yes. 

The Court: All right. 

By Mr. King: 

Q. Mr. Summerbell, were you or were you not advised by 
any representatives of the defendant that the so-called re¬ 
tainer mentioned in the letter of December 29, 1949, and 
the letter dated August 25, 1950, was to be in lieu of com¬ 
missions ? A. I was never told that this retainer was to be 
in lieu of commissions. 

Q. Now, Mr. Summerbell, I show what appears to be an 
invoice or a voucher containing in the right hand corner 
the symbol “N-8S17” and ask you if you ever received the 
original of that document? A. Yes; I did. 

Q. And the notation in the middle of the document in 
long hand, does that represent your writing? A. Yes; it 
does. 

Q. And the name “Bill” appearing under that is 

175 your writing? A. That is correct. 

Q. It is in your writing? A. That is correct. 

Q. And this invoice indicates, does it not, that the $400 
retainer is an advance against commissions? A. That is 
correct, sir. 

Mr. King: I would like to have that marked with the 
next exhibit number for identification. 

(Thereupon a voucher containing the symbol “N-8817” 
was marked by the Clerk of the Court as Plaintiff’s Ex¬ 
hibit No. 38 for identification.) 


Mr. King: This is also one we stipulated to. 

Mr. Miller: No objection. 

Mr. King: I would like to offer that. 

The Court: It will be received. 

(Thereupon the voucher heretofore marked as Plaintiff’s 
Exhibit No. 38 was received in evidence.) 

The Court: There is nothing here to show the date of 
this is there? 

Mr. King: No, sir; but I believe I can further identify 
the exhibit. 

The Court: You intended to do that? 

I see. 

By Mr. King: 

Q. Now, Mr. Summerbell, I show you another 
176 voucher which bears in the right hand corner the 
symbol C-9543 and bears the date of October 20,1950, 
and ask you if you received that voucher? A. Yes; I did. 

Q. And your name of your company appears in the upper 
left hand corner in that voucher? A. That is correct. 

Q. As well as it does in Plaintiff’s Exhibit No. 38? A. 
Yes; it does. 

Mr. King: I would like this voucher marked the next 
plaintiff’s exhibit for identification. 

(Thereupon a voucher bearing symbol “C-9543” and 
dated October 20, 1950, was marked by the Clerk of the 
Court as Plaintiff’s Exhibit No. 39 for identification.) 

Mr. King: This is also one of the exhibits we stipu¬ 
lated to. 

Mr. Miller: No objection. 

Mr. King: I would like to offer this in evidence. 

The Court: It will be received. 

(Thereupon the voucher heretofore marked as Plaintiff’s 
Exhibit No. 39 was received in evidence.) 
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The Court: How is the other denominated? 

Mr. King: As advance against commissions, sale of In¬ 
dustrial Products, Ninth Period 1950. 

177 Q. Did Mr. Waindle ever use the word “retainer” 
to you? A. Yes. 

Q. Now, Mr. Summerbell, were plaintiff’s exhibits 38 and 
39 in the same year 1950? A. That is correct. 

Q. Will you explain the notation on Plaintiff’s Exhibit 
No. 38 which states ‘‘Roger, we were talking about this. 
Bill”? A. Well, I wanted it clearly understood with 
Roger. 

178 Q. That is Waindle? A. Roger Waindle, that in 
the event that my commissions do not equal my re¬ 
tainer, that I would not owe the Elgin National Watch Com¬ 
pany anything. I wanted him to have the vouchers so in¬ 
dicate. And that is the phrase that I used. 

Mr. King: Does your Honor have Plaintiff’s Exhibit 
No. 39? 

The Court: Yes. 

By Mr. King: 

Q. I show you Plaintiff’s Exhibit No. 39 and ask you if 
the change in wording on that exhibit was what you were 
talking about in Plaintiff’s Exhibit No. 38, or what you 
were writing about? A. That is what we were writing 
about, and that is the phrase that Mr. Waindle used. 

Q. Mr. Summerbell, I show you another memorandum 
directed to William E. Summerbell Company dated Jan¬ 
uary 21, 1950, bearing the initials “R.F.W.” and ask you 
if you received that memorandum, and if the initials are 
those of Mr. Roger F. Waindle? A. Yes; they are, sir. 

Mr. King: I would like to have that marked with the 
next exhibit number for identification. 
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179 Mr. King: We also stipulated as to that. 

Mr. Miller: No objection, your Honor. 

The Court: It will be received. 

***•••••*• 

ISO Q. Mr. Summerbell, did you have any further con¬ 
ferences with representatives of the defendant in 
December of 1950 with regard to your employment? A. As 
I recall, the next meeting that I had with representatives 
of the Elgin Watch was in approximately the first week 
of 1951. Mr. Waindle had to attend an Army Ordnance, 
an American Ordnance Association, I should say, fuse meet¬ 
ing. 

Q. Was that in Washington? A. In Washington, D. C. 

And he mentioned the fact that he was coming down, and 
lie told me this by telephone. He also confirmed this in 
a letter which was dated December 26, 1950, which is in 
evidence. 

I don’t know the exact date that he arrived, sir, but it 
was around the 7th or Sth of January, to the best of my 
knowledge. He was staying at the Mayflower Hotel in 
Washington, and I went down to see him in the morning, 
as was customary, and I was introduced to a Mr. Fraker. 

Q. That gentleman is in the room now? A. No, he is not 
in the room at the present. 

Q. He has been here during the trial? A. Yes, 
181 sir, he is one of the witnesses of the defendant, Mr. 
George Fraker, I believe. 

I was introduced to Mr. Fraker, and Mr. Waindle said, 
“Bill, we are going down to the Bureau of Ordnance to 
introduce Mr. Fraker to some of the fuse people.” 

There was somebody else from Elgin in that group, but I 
don’t recall who it was. 

We went down to the Bureau of Ordnance and introduced 
Mr. Fraker to Captain Adams, to Commander Gischner, 
and to Mr. Crawford, and I believe to Commander Free¬ 
man. At that introduction, I found out that Mr. Fraker 
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was going to head the Ordnance program as far as the 
Elgin National Watch Company was concerned. 

We left Mr. Fraker at the Bureau of Ordnance, and Mr. 
Waindle and I went to see other people in Washington 
concerning precision products, I mean the Industrial Prod¬ 
ucts Division’s business. Later in the evening, when we 
returned to the Mayflower, I asked Mr. Waindle just what 
was going to happen to him, and he said, “Well, I am going 
to stay in Plant Two and operate industrial product ac¬ 
tivities, excluding Ordnance production,” and that Mr. 
Fraker was going to head up the Ordnance activity. 

He said this was in a transitory stage and they weren’t 
quite clear on what was going to happen, but that was the 
general trend. 

I said, “Do you mean to tell me, after all of this 
182 effort that you and I have put in on this thing, and 
we finally brought the Industrial Products Division 
up to a point where they are making money, that you are 
being cut out?” and he replied, he said, “Bill, I guess I 
just don’t—” 

Mr. Miller: If the Court please, I object to this conver¬ 
sation so far as what was going to happing to Waindle as 
a result of any change is concerned. If Mr. Waindle made 
any representations on behalf of the company as to what 
was going to happen to Mr. Summerbell, that is a different 
proposition; but a conversation between Mr. Summerbell 
and Mr. Waindle, as to what might happen to him, Waindle, 
as a result of any such change, I thing is immaterial and 
irrelevant. 

Mr. King: Well, they are inseparable, it seems to me, 
Your Honor. If he may continue, he will show they were 
inseparable, that they both got the ax at pretty nearly the 
same time. 

The Court: Have we reached that stage of the case? 

Mr. King: Yes, sir, we have. 

The Court: Overruled. You may proceed. 

Mr. King: Do you want it read back to you? 
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The Witness: I would just like— 

The Court: So that the whole conversation can be had,— 
The Witness: Yes, sir. 

The Court: Wait a moment. 

The Witness: Sorry. 

183 The Court (Continuing): I will permit him to state 
what Mr. Waindle said. But, of course, I will only 

consider those statements that relate to him,— 

Mr. King: Yes, sir. 

The Court: —because Mr. Waindle is not a plaintiff, 
is he? 

Mr. King: No, sir. 

The Court: All right. You may proceed. 

Mr. King: He was in another lawsuit, but not in this 
one. 

Mr. Miller: Now, if the Court please, I don’t think that 
is appropriate. 

The Court: That won’t influence me. 

Mr. Miller: I know it won’t, but I just don’t believe it 
is appropriate. 

Mr. Miller: And besides, it is not a fact, Your Honor. 
I might as well record that while we are on the subject. 
Mr. King: Well, I talked to his counsel in Chicago. 
The Court: Is he going to be a witness? 

Mr. Miller: Mr. King took his deposition. I don’t know 
whether he is going to use it or not, Your Honor. 

The Court: Well, I thought if he was to be a witness, 
probably these things would come up. 

Mr. Miller: Yes. 

The Court: You may proceed. 

184 The Witness: May I have the part where I said,— 
or I will just state, sir, what he said. 

A. (Continuing) He said, “Bill, I guess I just don’t 
wear the right school tie.” and I said, “Well, Roger, 
just—” 

Mr. Miller: The same objection, Your Honor. 

The Court: Overruled. 
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A. (Continuing)—“Roger, just what am I going to do 
regarding this fuse business, and what about the commis¬ 
sions that I have due me on these fuse contracts?” and 
he replied, “Bill, I am afraid that management does not 
consider you in on these contracts.” 

It was getting late at night, and I got very excited, and 
I said, “Mr. Waindle, this is very serious to me. I would 
like to see you first thing in the morning to discuss this 
matter with you.” 

He said, “All right, Bill, I’ll see you first thing in the 
morning. We’ll have breakfast at the Mayflower.” 

I went to the Mayflower the next morning, and I said, 
“Roger, after all this work that I have put in on this con¬ 
tract manufacture and fuse work, to think that manage¬ 
ment would take that sort of a view! I don’t think they 
know what I have been doing down here.” I said, “Why, 
I feel like going down to Navy and to the Army Ordnance 
and letting everybody know about it,” what a bad shake 
I was getting from the Elgin National Watch Com¬ 
pany. 

185 Mr. Miller: The same objection, Your Honor. 

The Court: Is this preliminary to something he 

said? 

The Witness: Yes, sir, it is, coming right now. 

The Court: Overruled. 

The Witness: Yes, sir. 

The Court: Get down to wrhat he said. 

The Witness: Yes, sir. 

A. (Continuing) And he said, “Bill, just keep your shirt 
on. You have done everything that is possible to be done 
on these contracts. Don’t embarrass the company. Write 
a letter to management, to Mr. Shennan. Explain your 
situation, and I am sure the company will treat you right.” 

By Mr. King: 

Q. Now% Mr. Summerbell, I show you a letter of Janu¬ 
ary 22, 1951, on the stationery of Elgin National Watch 
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Company, marked “Confidential” in the upper left-hand 
corner, addressed to you from Mr. Roger F. Waindle, Gen¬ 
eral Manager, and ask you if you got that letter. A. Yes, 
I did. 

Q. Was that the next advice you had from the company 
as to what was going to happen to you? A. This was my 
termination letter. 

Mr. King: I would like to have that marked with the 
next exhibit number for identification. 

The Deputy Clerk: 41. 

• •••***••• 

186 The Court: It will be received. 

Q. Mr. Summerbell, I call your attention to a postscript 
at the bottom of Plaintiff’s Exhibit 41, and ask you to look 
at that postscript. A. Yes, sir. 

Q. Did you ever take advantage of the offer contained 
in that postscript? A. I did not. 

Q. Mr. Summerbell, have you been paid any amount by 
the defendant on account of any of the services rendered 
by you? A. I have been paid approximately $4,500. 

Q. Up to date? A. Up to date. 

Mr. Miller: Will you show what period, Mr. King? 

187 The Court: Are you going to break it down any? 

By Mr. King: 

Q. Is that over the period of 1947 to 1951—or, rather, 
late 1946 to the early part of 1951? A. I believe—Let’s 
see. The $4500, I believe, covers the total money that I 
received from Elgin over the entire period of time, from 
1946 to 1951, sir. 

Q. Now, Mr. Summerbell, you have testified that you have 
been in the engineering field representing industrial con¬ 
cerns in transactions with the Government and industrial 
users since 1946. Is that correct? A. That is correct. 
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Q. How many industrial concerns or clients have you 
represented over that period of time? A. I would say I 
have represented about fifteen concerns on a commission 
basis. 

Q. How much time have you spent, in your opinion, on 
the business of the defendant from your first connection in 
1946 down to the time of the termination of your relation¬ 
ship? A. Well, I stated in— 

Mr. Miller: Can we get a little more definite about the 
period? You mean the full time? 

Mr. King: The full time. 

A. (Continuing) I stated in a memorandum to the com¬ 
pany, to John Ireland, that I had worked approxi- 
188 mately 25 per cent of my time from the period, from 
the latter part of 1946 until I believe about the first 
of 1950. However, I honestly feel that I spent a greater 
length of time than that. 

Then I also wrote a memorandum and said that from 
sometime in 1950 until our termination, I was spending 50 
per cent on it; but I know I was exceeding 50 per cent of 
my time, sir. 

By Mr. King: 

Q. Now I show you a memorandum dated November 3rd 
to you from Mr. Ireland, signed “John,” and ask if you 
received that memorandum. A. Yes, I did, sir. 

Q. That is a memorandum requesting your opinion as 
to the approximate time you spent? A. Time that I spent 
on the program. 

Q. I show you another memorandum dated November 
16, 1950, to Mr. Ireland, bearing the initials in the left- 
hand corner, “WES.” Did you write that memorandum? 
A. Yes, I did. 

Q. Did you send the original to Mr. Ireland? A. Yes, 
I did. 

Q. And is that memorandum in reply to the November 
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3rd inquiry? A. Yes. That said I estimated it to be 

189 more than 50 per cent of my time. 

Mr. King: I would like to have the November 3rd 
letter marked with the plaintiff’s next number for identi¬ 
fication. 

Mr. King: And the memorandum of November 16, 1950, 
marked with the next plaintiff’s number for identification. 

• •••#•#••• 
The Court: They will be received. 

Q. Mr. Summerbell, do you have any opinion as to the 
reasonable value of the services rendered by you to the de¬ 
fendant from the latter part of 1946, when you became em¬ 
ployed by them, until the termination of your employment? 
Mr. Miller: Objection. 

190 The Court: Wait. Don’t answer it. There is an 
objection. 

Mr. Miller: I don’t believe this gentleman has qualified 
himself as any kind of an expert on the value of services 
of engineers, certainly not any independent expert on the 
subject. If he is asked as an expert, I think it should be 
as an independent expert, not as to what value he places on 
his services during that period. 

Mr.King: Could I say— 

The Court: Well, lawyers are frequently permitted to 
testify as to the reasonable value of their services. Of 
course, they usually have corroboration. 

193 The Court: As I understand it, you are to give 
your expert opinion as to the value of the services 
you performed for the defendant. Is that correct, Mr. 
King? 

Mr. King: Yes. 
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A. I feel that my services after this total period of time 
of 1946 to 1951, which was a continual build-up, and that 
I was successful in obtaining for them six million dollars 
worth of business— 

Mr. Miller: If the Court please, I don’t like to interrupt, 
but— 

The Court: Yes. You haven’t been asked to give your 
reason. 

Mr. Miller: No. And in addition to that, Your Honor, 
this alleged verbal contract that they talk about does not 
go back any further than July 1948. I don’t know why 
we come back into 1946 for him to fix a value on his 
services. 

Mr. King: Of course, Your Honor, if we get to the sec¬ 
ond count of the declaration in the complaint, Mr. Miller’s 
objection is not a substantial one, because we cannot re¬ 
cover both ways. We cannot recover on the parol contract 
and also for reasonable value. The reasonable value count 
or section in the complaint is there only in case Your Honor 
should rule there was no recovery permitted on the parol 
contract. 

Mr. Miller: Well, Your Honor, I would like to 
194 make this further objection to his going back and 
placing a value on his services since 1946. 

Under his own evidence, Viereck-Summerbell and Com¬ 
pany would have been entitled to any amounts due during 
that period. They were dissolved in May, April or May 
1949. 

Mr. King: He is the surviving party. 

Mr. Miller: Well, I beg your pardon, there is no testi¬ 
mony of that,— 

The Court: There is no evidence of that. 

Mr. Miller: —to that effect. 

Mr. King: Then I will ask him. 

The Court: I asked you what happened, at the very be¬ 
ginning, and you said, as I recall, that he was the assignee 
of such rights as the partnership had. 
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By. Mr. King: 

Q. Is that correct, Mr. Summerbell; were you the as¬ 
signee of the rights of the partnership? A. Meaning that 
I was to take the rights of all sales and all commissions 
due on Elgin? 

Q. Yes. A. Yes. 

Q. Now, will you just tell us what, in your judgment, the 
value of your services was worth? 

The Court: Wait a minute. Do you object? 

Mr. Miller: Yes. 

195 Mr. King: I’m sorry. 

Mr. Miller: Yes, Your Honor, because nothing has 
been shown that there was anything due Viereck-Summer- 
bell. The testimony was that he took over the account, he 
represented Elgin henceforth. He formed his own com¬ 
pany and represented Elgin henceforth. 

I don’t believe there is any claim in this case that there 
was any money due in this case to Viereck-Summerbell at 
that time, and I think that this is just an obvious attempt— 
I won’t say an obvious attempt. I won’t use that word. 

Mr. King: I am never obvious. 

Mr. Miller: But I think it is improper to ask this gentle¬ 
man to place a value on his services going back to 1946, 
under the evidence in this case. 

Mr. King: Well, the evidence shows there were services 
performed from 1946 forward. All I am asking is what his 
opinion is as to the value of those services. 

The Court: I overrule your objection. You may cross 
examine very fully as to the value of the services before 
the dissolution of the partnership, if you care to, Mr. Miller. 

Mr. King: Shall I proceed? 

The Court: You may answer. 

By Mr. King: 

Q. Will you answer the question ? Do you want the 

196 question read to you? A. I have got the question, 
but I forgot where I am in my answer. 
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Q. Well, start over again. 

The Court: All there is to it is the amount. You may 
be asked later to give your reason,— 

A. The amount— 

The Court: Let me finish, will you ? 

The Witness: Sorry, sir. 

The Court (Continuing): —to give your reason; but up 
to this point, you have not been asked that. 

Proceed. 

By Mr. King: 

Q. Just give the amount. A. $300,000. 

Q. Now, what do you base that opinion on? A. I was 
successful in obtaining for them six millior dollars ’ worth 
of contracts when I left, or during that period; and at the 
present time they have sixteen million on the books of the 
same type manufacture. 

Q. Did you take into consideration the time spent by you ? 
A. I certainly did. 

Q. The results accomplished? A. The results accomp¬ 
lished. 

199 Mr. King: Now, Your Honor, I have only one more 
matter, and that completes the testimony of this wit¬ 
ness. 

There are a lot of documents in the form of memoran¬ 
dums and letters which were produced at the deposition of 
Mr. Ireland which I intend to introduce at the conclusion 
of this witness’ cross examination; and in addition to that, 
there were some documents produced at the deposition of 
Mr. Waindle. 

I have introduced portions of those documents here, but 
there are some of the documents that are left that I have not 
introduced, and they are in the way of corroboration of 
what this witness has said and what the documents intro¬ 
duced already show. 
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For time and convenience’s sake, I would like to intro¬ 
duce the balance of the exhibits as to Ireland as one ex¬ 
hibit with the letters A, B, C, and the balance of the ex¬ 
hibits in the deposition of Waindle with another number, 
marked A, B, and C. 

I might add that all of the documents have been initialed 
bv mv associate, Mr. Loos, and either bv Mr. Miller 

200 himself or by his associate. 

So there is no objection as to the authenticity of 
them, and it would save time if we could so introduce them, 
if Mr. Miller has no objection. Otherwise, I will have to take 
them up one at a time with the witness. 

Mr. Miller: I have no objection to that, provided they are 
introduced as a part of Mr. Summerbell’s testimony, so 
that he will be subject to cross examination on them. 

Mr. King: That is certainly our intention. 

The Court: Well, let’s go ahead. Get them marked. 

Mr. King: As the next exhibit, I would like to offer this 
set, have it numbered the next exhibit number, and then 
use the letters of the alphabet as to the balance of the 
letters. 

The Court: That will take him some little time. Tt is 
quite a sheaf of papers. I would like to ask you whether 
you have overlooked one very vital question, and that is the 
rate of commission. I have never yet heard what that is. 

Mr. King: Yes, sir. Well, I hope I have not overlooked 
it. The record already shows he was to get 15 and 20 per 
cent on diamond and sapphire, 5 per cent on Elgiloy, and 5 
per cent on precision parts. 

The Court: Is that in that verbal agreement that you re- 
fered to? 

Mr. King: No, sir; there was—Well, I say no, sir. 

201 I am not correct. Some of the commissions are the 
result, all of them are the result of oral conversa¬ 
tions. Some of them were confirmed in writing. The com¬ 
mission rate as to contract manufacture of precision parts 
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was established orally at first, at the meeting that the wit¬ 
ness testified was held in Philadelphia in April of 1950. 

The Court: Well, Mr. King, if you have not forgotten 
it— 

Mr. King: No, sir, I have not forgotten it. And then that 
is confirmed in a -writing, that he is to get 5 per cent. 

The Court: I have heard nothing about any commission 
since October 18,1948. The commission he referred to was 
at the meeting in 1947. October 18,1948, when the letter was 
written which apparently starts whatever the relation was 
anew, it says that— 

“The commission rates are to be established by agree¬ 
ment between us. ,, 

203 The Court: I haven’t seen any of them yet. 

All right. Exhibit 45-A through—? 

The Deputy Clerk: Through 0. 

The Court: —0 will be received in evidence. 

• **•#**••• 

204 The Court: Then, Mr. King, you do not make any 
claim on commissions of any kind with relation to 

sapphire products and diamond products and Elgiloy? 

Mr. King: No, sir. 

The Court: Your claim is entirely on precision parts? 
Mr. King: Yes. That is, clinometers and the assemblies 
which were purchased by the Government for use in fuses 
and, as Mr. Summerbell calls them, rounds of ammunition. 
I believe I mislead Your Honor— 

The Court: You mean the assemblies that were furnished 
Thermador? 

Mr. King: Yes, sir, and the Bureau of Ordnance of the 
Navy. 

The Court: The Bureau of Ordnance of the Navy. Were 
they the fuse components? 

Mr. King: Yes, sir. 

The Court: And what was it that went to Picatinnv? 
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Mr. King: That was also a fuse component. 

205 The Witness: That is right. 

The Court: Component. 

The Witness: Similar to the — 

The Court: Similar to the other one. 

The Witness: Similar to the Thermador. 

The Court: Similar to the Thermador? 

The Witness: Yes, sir, exactly. 

Mr. King: I believe I gave Your Honor the wrong ex¬ 
hibit number. 

The Court: I see. 

Mr. King: If I might take just a minute to look at these 
again—(Inspecting papers) 

The Court: Then, his testimony as to that verbal agree¬ 
ment as to commissions is only preliminary, isn’t it? Mr. 
King? 

Mr. King: Sir? 

The Court: Then his testimony as to the verbal agree¬ 
ment in the spring of 1947 is only preliminary to the final 
agreement ? 

Mr. King: Well, I may be mistaken. If Your Honor will 
let me look once more, I can answer that question in just 
a minute. 

The Court: Well, that was 1947. 

Mr. King: Our contention— 

The Court: And then the precision parts activity 

206 had not started. 

Mr. King: Yes, sir, in 1947 it had not. It started 
in September of 1948. 

The Court : His testimony as to the 20 per cent and the 
15 per cent, and so forth, and so forth, related to some¬ 
thing other than precision parts. 

Mr. King: Yes, sir. 

The Court: Namely, sapphire and diamond compounds. 
Mr. King: No, sir. Your Honor will recall that he testi¬ 
fied that his oral understanding was that he was to receive 
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commissions on all purchases by the military from Elgin 
National Watch Company if they were part of the line of 
industrial products or the prior named sapphire products. 

Your Honor will further recall he testified that if the end 
usage was for the District of Columbia, he would get the 
full commission rate; that if the end usage was outside of 
the District of Columbia, he would get the full commission 
rate if there was no other sales agent involved; if there 
was another sales agent involved, he would get a minimum 
of 25 per cent of the rate for that particular product of the 
Industrial Products Division 

Now, we contend that that is our contract. 

The Court: You don’t contend that he made a contract 
with relation to a product that was not even in being at that 
time, do you? 

207 Mr. King: We contend his contract covered all 
products of the Industrial Products Division and the 
Sapphire Division, and as they were added, as corrobora¬ 
tion of that, as new products were added he was so advised 
and told to go sell them. 

So it is our definite contention that his first agreement— 
and that agreement is verified in those letters His first 
agreement was to cover the products of the Industrial Prod¬ 
ucts Division and the Sapphire Products Division as they 
were added. 

The Court: Well, it was all crystallized in this letter of 
October 18,1948. 

Mr. King: No, sir. 

The Court: He took no exception to that. 

Mr. King: No sir, it was not crystallized, because al¬ 
though he attended the meeting on precision parts when 
they became the subject of, as he calls it, the big money, 
he was advised his commission rate in Philadelphia, he was 
advised his commission rate would be 5 per cent. 

So our contention is that his overall contract covers these 
products as they were added to the line. There was no 
necessity for him to have any more contract. He said his 
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contract covered the products of the Sapphire Division 
when it was so-called, and then it covered the products of 
the Industrial Products Division. It is a pattern, Your 
Honor. 

208 The Court: My point is, Mr. King, that in 1947 
he said his commission was to be a certain thing 

under a verbal agreement. By letter of October 18, 1948, 
he was advised by John F. Ireland, and he took no exception 
to what Mr. Ireland said, that— 

“The commission rates are to be established by agree¬ 
ment between us as in the past.” 

Mr. King: Correct. 

The Court: I just simply asked you whether they were 
established. 

Mr. King: They were, yes. 

The Court: It does not seem to me that what took place 
in 1947 would be controlling after that letter. 

Mr. King: They were established. But I want to make 
clear to Your Honor that there is a difference between com¬ 
mission rates and his agreement. The rates are the percent¬ 
age he— 

The Court: Yes, I understand. 

Mr. King: —that are to be applied. His agreement 
covered all the products. 

The Court: I understand your position on that. 

Mr. King: Yes, sir. 

The Court: But certainly your position as to rates must 
come about by reason of something after October 18, 1948. 
Mr. King: It did, sir. 

209 The Court: And not as to something that occurred 
in 1947. 

Mr. King: As to rates, yes. 

The Court: That is all I asked you about. 

Mr. King: I am sorry. I misunderstood you. 

The Court: Then I had better look at it. 
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(After inspecting:) Exhibit 45-A to 45-0 will be received 
in evidence. 

********* 

210 Mr. King: I would like to have the next group of 
exhibits which were introduced in the deposition of 

Mr. Waindle marked with the next plaintiff’s exhibit num¬ 
ber, and the following pages be marked with the letters of 
the alphabet, like the prior exhibit. 

211 The Deputy Clerk: It will be Number 46. 

(Thereupon, a group of correspondence was marked 
by the Clerk of the Court Plaintiff’s Exhibit 46 and 46-A 
through V for identification.) 

The Court: Exhibit 45-A is his acknowledgment of the 
letter of October 18th, Mr. King. 

Mr. King: Of the plaintiff’s? 

The Court: Yes. 

Mr. King: Yes, sir, I know that. 

Mr. King: Here are two more I would like to be marked 
with the next exhibit number, while we are waiting. 

(Thereupon, a letter dated 2-27-51 was marked by the 
Clerk of the Court Plaintiff’s Exhibit 47 for identification, 
and a magazine was marked Plaintiff’s Exhibit 48 for 
identification.) 

The Court: All right, now, what is the next exhibit 
marked? 

Mr. King: Mr. Miller is looking at the next group of ex¬ 
hibits. While he is doing that, I straightened myself out on 
the question Your Honor asked, and I would like to get it 
clear, because I think I made one erroneous statement. 

Your Honor asked, did the record establish the commis¬ 
sion rate on precision parts, and I said it did, and that is 
correct. The witness testified this morning he was told 
that rate was to be 5 per cent. 

212 Then I mentioned, Your Honor, that there was a 
corroboration of that rate in a document. I was in 





error. The document 1 had in mind was Plaintiff’s Exhibit 
26, which relates to a time after the Philadelphia meeting 
and concerns precision product activity and tells the plain¬ 
tiff to go ahead and concentrate on it and get the business 
But the memorandum does not refer to the 5 per cent rate 
that was advised about in Philadelphia. 

I do have some corroboration of the rate in the deposi¬ 
tion that I intend to introduce of Mr. Ireland. 

Mr. Miller: No objection, Your Honor, as to these, sub¬ 
ject to the qualification that they are sponsored by this 
witness and he will submit to cross examination on them. 

The Court: Exhibit 46 to 46—? 

The Deputy Clerk: V for Victor. 

The Court: —V will be received in evidence. 

(Thereupon, the group of correspondence heretofore 
marked Plaintiff’s Exhibit 46 and 46-A to -V for identifica¬ 
tion was received in evidence.) 

********* 

213 The Court: Exhibits 47 and 48 will be received, 
there being no objection. 

(Thereupon, Plaintiff’s Exhibits 47 and 48 heretofore 
marked for identification, were received in evidence.) 

214 Mr. Miller: Subject to the same understanding 
about cross examination of this witness on these ex¬ 
hibits. The point is, Your Honor, that these are exhibits 
that were offered in connection with the testimony of other 
witnesses at a pre-trial deposition. Now, we don’t mind 
thorn going in, but 95% of them maybe 99% of them are 
correspondence back and forth between Mr. Summerbell 
and some company representative. 

Now, we want, and it was a part of our understanding, as 
T understand it, Mr. King, that Mr. Summerbell would be 
subject to cross examination on these exhibits as if they 
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had been introduced by him. We are simply shortening the 
procedure. 

#•*##**•*• 

215 The Court: All right, sir. You have nothing fur¬ 
ther? 

Mr. King: No, sir. 

The Court : You may cross examine. 

Mr. Miller: If it please the Court, before starting the 
cross examination of this witness, I would like to move to 
strike all of his testimony with respect to verbal under¬ 
standings prior to the letter of October 18, 1948, which has 
been identified as Plaintiff’s Exhibit Number 8. 

Would you like for me to give you my reasons for that 
motion, your Honor? 

The Court: Is it opposed? Is your motion opposed? 
Mr. King: Yes, your Honor. It most certainly is. Do you 
want to hear me now? 

231 The Court: The only reason you want to keep the 
oral agreement is so that it won’t exclude the pre¬ 
cision parts, isn’t it? 

Mr. King: Correct. 

The Court: That is the only reason. I thought you con¬ 
tended that the writing included the precision parts anyway. 
Mr. King: It does. 

The Court: If that does, you don’t need it. 

232 Mr. King: If your Honor comes to the conclusion 
that the writing included precision parts, that is one 

thing. If you don’t and we think it does, but if your Honor 
concludes otherwise, we contend that the whole record sup¬ 
ports it. 

*••••••••• 
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234 Q. Didn’t you testify, Mr. Summerbell, that a mi¬ 
crometer was a precision part? A. No; a micrometer 
was established as a Sapphire Product. 

*•••#•*••• 

261 The Court: I have before me a motion to strike 

262 the testimony in relation to the verbal understanding 
of 1947. Is that correct? 

Mr. Miller: Strike all testimony with respect a verbal 
contractual arrangement prior to the letter of October 18, 
1948. 

The Court: I deny the motion without prejudice to re¬ 
newal later on in the case. I want to hear more about this 
phase of the case. 

*#••#•*••• 

263 William Edward Summerbell 

the witness on the stand at the time of the adjournment on 
May 27,1953, was recalled as a witness and testified further 
as follows: 

Cross-Examination 

Bv Mr. Miller: 

Q. Mr. Summerbell, how old are you ? A. Thirty-six. 

Q. I would like to direct your attention, first, Mr. Sum¬ 
merbell, to the year 1946. At that time were you a partner 
in Viereck-Summerbell & Company, is that correct? A. 
That is right. 

Q. During that year did Viereck-Summerbell & 

264 Company make any sales of products of either sap¬ 
phire or diamond compound of the Elgin National 

Watch Company? A. I don’t think we made any sales in 
’46, Mr. Miller. Not in ’46. 

Q. No sales in ’46? A. We initiated work to start sales 
for Sapphire Tipt Micrometers. 

Q. Well, did you have any other arrangements other 
than possible commission on sales for those two products 
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during that period with Elgin National Watch Company for 
compensation ? A. No; we did not. The only thing we were 
interested in at that time was the Sapphire Tipt Microme¬ 
ter. 

Q. Then I take it, Vie reck-Summerbell had no claims 
against the Elgin National Watch Company for anything 
at the end of the year 1946, is that correct? A. The only 
complaint we would have had, Mr. Miller, w r ould have been 
claims on commissions which would have resulted in sales 
from work which we had done in ’46. In other words, the— 

Q. But you hadn’t made any sales? A. No. The sales were 
not made until ’47. 

Q. So you didn’t have any claim for compensation against 
Elgin National Watch Company in 1946, is that correct? 
A. Correct. 

265 Q. Now let’s look at the year 1947. You were still 
a partner in Viereck-Summerbell & Company? A. 
Yes, sir. 

Q. Did you sell and take orders for—and by “you” I 
mean Viereck-Summerbell—sell and take orders for some 
sapphire products and diamond compound during the year 
1947? A. Yes; we did. 

Q. Were you paid commissions on those orders? A. Yes; 
we w T ere. 

Q. Were you fully paid your commissions on those ord¬ 
ers? A. Yes; we were. 

Q. Did you have any other arrangements with Elgin Na¬ 
tional Watch Company for compensation for services dur¬ 
ing the year 1947 other than the commission arrangements 
on those sales of those two products? A. Well, I testified 
that we were endeavoring to sell sapphire products of the 
Elgin National Watch Company, and things were not going 
very fast, and I eventually got into another area. 

Q. T am not talking about what you eventually got into. 
I want to take this thing up chronologically. A. Yes, sir. 

Q. And I want to know during the year 1947 whether you 
had any other arrangement than your commissions 
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266 on the sales of sapphire products and diamond com¬ 
pound for compensation for your services during 

that period of time? 

Mr. King: He has tried to tell you, if you will let him 
answer. 

Mr. Miller: I am going to let him answer. 

The Witness: I realized that I wasn’t very successful in 
the sale of standard sapphire products, and standard 
diamond products, but— 

By Mr. Miller: 

Q. Let me—excuse me. Let me ask you this: 

The Court (Addressing the witness): Try and make your 
answers responsive. 

The Witness: Yes, sir. 

By Mr. Miller: 

Q. Did you sell any other products during the year 1947 ? 
A. (Pause.) 

Q. When I say “sell” I mean sell and take orders for 
products of the Elgin National Watch Company, sapphire 
products and diamond compound? A. I don’t remember. 

Q. Well, now, at the end of the year— 
you don’t remember? A. Because I think we might have 
gotten in one or two sapphire contract pieces of busi- 

267 ness which were entirely different from the stand¬ 
ard lines. 

Q. I am not talking about what you might have gotten 
into. I am talking about— 

Did you keep a record of the sales that you made, the 
orders that you took? A. Yes; I did. 

Q. All right. Did you make any sales, take orders for, 
make sales and take orders for, w’hich were accepted by the 
Elgin National Watch Company, any products other than 
sapphire products and diamond compound during the year 
1947? A. I don’t remember the last item. 

Q. In this lawsuit are you claiming that you did? 


Mr. King: You mean, is he claiming any commissions? 

Mr. Miller: I am asking whether he is claiming that he 
made any such sales on orders that were taken by him and 
accepted by the Elgin National Watch Company. 

Bv Mr. Miller: 

Q. You can answ'er that. A. If we did in ’47 they were 
very small. I don’t know. I don’t remember. 

Q. But at the end of the year 1947 did Viereck-Summer- 
bell have any outstanding claims against Elgin National 
Watch Company for unpaid commissions? A. (Pause.) 

Q. Yes or no? A. I don’t know if I can answer 
268 that yes or no. I don’t think we did. 

Q. All right. Now let’s take the year 1948. You 
were still a partner in Viereck-Summerbell & Company? A. 
Correct. 

Q. Viereck-Summerbell & Company sold in the year 1948 
sapphire products and diamond compound, is that right? 
A. We sold— 

Q. You sold and took orders for sapphire products and 
diamond compound? 

Mr. King: Let him answer. 

The Witness: We sold everything that was made by the 
Sapphire Products Division. 

By Mr. Miller: 

Q. And haven’t you testified, Mr. Summerbell, that the 
two products were made by the Sapphire Products Division 
in the year 1948 were sapphire products and diamond com¬ 
pound? A. No, sir. I didn’t testify like that. I testified 
that we sold sapphire standard products, which were mi¬ 
crometers, standard plug gauges. We also sold sapphire— 
we got involved in sapphire contract manufacture. We also 
sold Hyprez. So there were really three items that we were 
involved in, in 1948. 

Q. Two of them were sapphire items? One of them was 
diamond compound, is that correct? 
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Mr. King: That isn’t what he said. I object to the 

269 question. 

The Court: Overruled. This is cross-examination. 
By Mr. Miller: 

Q. Two of them were sapphire products, and one of them 
was a diamond product, is that true or not? A. One was 
a sapphire product, and the other was a sapphire contract 
manufacture product. 

Q. What product are you referring to there? A. In ’48? 

Q. Yes, sir. A. I am speaking of special sleeve bearings 
which were used by, as I remember, Frankford Arsenal. 
And I believe if vou will refer to that Januarv 1948 docu- 

* w 

ment that is in evidence, which was written to Mr. Stroot- 
man, you will see that they were special sapphire sleeve 
bearings for the Frankford Arsenal. 

Q. Now, Mr. Summerbell, you sold some sapphire ball 
bearings to Frankford Arsenal at that time, is that not 
correct? A. 1 don’t remember selling sapphire ball bearings 
to the Frankford Arsenal. We sold sapphire ball bearings 
to the Bureau of Ships. I think it was the Naval Gun Fac¬ 
tory, which is entirely different. Sapphire ball bearings 
are standard products. But sapphire sleeve bearings are 
not standard products. They are made to a manufac- 

270 turer’s drawing number with special tolerances and 
everything else. 

Q. All right. Now is it your position that you took an 
order for, and the company accepted an order for, some 
sleeve, sapphire sleeve bearings for Frankford Arsenal in 
the year 1948? A. (Pause.) 

Q. Just answer that question, you either— A. Yes; it 
is. 

Q. Do you have a copy of that order? A. I haven’t put 
it in evidence, but I do have a copy of that order, I am sure. 

Mr. Miller: Would you mind producing it? 

Mr. King: If you will give us the time. 

Mr. Miller: I will give you time. 
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The Witness: Yes, sir. 

The Court: Well, is it in the courtroom? 

Mr. King: We have a lot of papers here, Your Honor. 
We will start to look now. 

The Court: Couldn’t one of your associates look through 
the papers? 

(Addressing the witness) Do you have any ideas, Mr. 
Summerbell, where it probably would be ? 

The Witness: It should be in the sapphire file, Mr. Brown¬ 
ing. Mr. Strootman of Philadelphia was receiving 11 per¬ 
cent of the commission, and I was receiving 4 per- 
271 cent. But the document is in evidence in Ireland’s 
Exhibits. It mentions it, and I think that will be 
enough to orient you. 

Mr. King: Could we use the photostatic set of Ireland’s 
exhibits, so the Court can follow it? 

The Court: Do you want something that has been of¬ 
fered? 

Mr. King: We have a complete copy. I thought you 
could look at those, and he can look at these. 

The Witness: August 24th. 

We ought to have the number. 

The Deputy Clerk: 45 or 46. 

The Witness: This is the order number, right there. 

Mr. King: I believe it is either 7 or 8. 

The Witness: This is Exhibit 7. The order number is on 
the exhibit. 

It states that: 

“Subject company recently placed an order wdth us for 
36 insert type bearings I.D.”—inside diameter—“.250.” 
Outside diameter “.625. This order has been entered under 
our Order No. A-3232.” 

This w r as one of those split commission arrangements, 
Mr. Miller, where the order was made or placed outside of 
the District of Columbia. It was a Government order. I 
was to receive 25 percent of that commission. 
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By Mr. Miller: 

Q. Now, Mr. Summerbell, that was a sapphire 

272 product, was it not? A. No, sir; that was a sapphire 
contract type manufactured item. 

Q. You contend that it was not a part of the standard 
line? A. That was part— 

Q. Just answer my question. 

Do you contend that that was not a part of the standard 
line? A. That is correct; definitely. 

Q. Well, now, on this contract manufacture, you have 
testified that on that manufacture there wasn’t going to be 
any split commission that these regular sales agents were 
not in on, that that was something special for you. But yet 
I understand in this case there was a split commission, 
isn’t that correct? A. That is correct. 

Can I qualify that answer? 

The Court: What are you going to do with that exhibit? 

Mr. Miller: Excuse me. 

The Court: If you leave it over on the table I don’t know 
what will happen to it. 

Mr. King: He wants to add to the answer, and he is en¬ 
titled to. 

Mr. Miller: On redirect. 

273 By Mr. Miller: 

Q. Do you contend—I believe your counsel stated 
yesterday that there is no contention here that the commis¬ 
sions on all sapphire products and diamond compound are 
not fully paid, is that correct? A. You mean over the entire 
period? 

Q. That is right. A. (Pause.) 

Q. In other words, are you claiming in this lawsuit— 

Mr. King: I didn’t state that. 

The Witness: What is the question now? 

Bv Mr. Miller: 

Q. Are you claiming in this lawsuit any commissions on 
sapphire products or any unpaid commissions on sapphire 
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products or diamond compound? A. No; I am not claim¬ 
ing anything on sapphire products or diamond compound. 

Q. Now during the year 1948 did you have any arrange¬ 
ment other than commissions for compensation for services 
on behalf of the Elgin Watch Company? Now, other than 
commissions? A. My only arrangement with Elgin Na¬ 
tional Watch Company in 1948 was commission; correct. 

Q. So that at the end of 1948, was there any money due 
from the Elgin National Watch Company to Viereck- 

274 Summerbell Company, or was there any claim or con¬ 
tention made by Viereck-Summerbell Company that 

there was any such money due at that time? A. There 
was no outstanding large things, as far as I know, sir. 

Q. Now that brings us up to the contract, the written 
agreement, of October 18, 1948, which has been identified 
in this case, I believe, as Plaintiff’s Exhibit No. 8. 

Mr. King: Your Honor, I object to that question. 

The Court: I sustain your objection as to the characteri¬ 
zation. 

Is that what it refers to? 

Mr. King: Yes, sir. 

The Court: All right. 

Bv Mr. Miller: 

Q. I now direct your attention to the letter of October 
18, 1948 identified as Plaintiff’s Exhibit No. 8. In reply 
to that document you wrote the letter of Novemebr 8,1948, 
which has been identified as Plaintiff’s Exhibit 45-A, I be¬ 
lieve, is that correct? A. I don’t know whether it has been 
identified or not. 

Mr. King: Did you show him the other exhibit? 

(A document was handed to the witness by counsel.) 

The Witness: Yes; I did write that. 

By Mr. Miller: 

275 Q. And in reply to your letter of November 8, 
1948, you received a memorandum from Mr. Ireland 
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dated November 24, 1948, which has been identified as 
Plaintiff’s Exhibit 45-C, is that correct? 

Mr. King: I don’t think he has 45-C. 

The Witness: No; that is not correct. 

The Court: It is 45 something. 

Mr. King: This is 45, and all you have to do is find C. 

The Witness: I have it right here. 

Mr. King: Does Your Honor have it? 

The Court: He said it wasn’t 45-C. Let’s find out. 

Mr. King: Here is C, sir. 

(A document was handed to the Court.) 

(The previous question was read by the reporter.) 

The Witness: I received that letter. 

By Mr. Miller: 

Q. And that was in reply to the question that you raised 
in your letter of November 8,1948, is that correct ? A. It is 
in reply in part. This letter takes up the question which I 
had in my letter of November 8th, where I asked what hap¬ 
pens in the event that we make a sale where there is no one 
in that area. They answered. This is the answer. 

Q. Well, the answer speaks for itself. But it is in 
276 reply to that question, is it not? A. That is correct. 

Q. Now after the letter of October 18, 1948, and 
the two letters that we have just referred to as Plaintiff’s 
Exhibits 45-A and 45-C, you continued to sell sapphire 
products and diamond compound on behalf of the Elgin 
National Watch Company, didn’t you? A. Sapphire prod¬ 
ucts. 

Q. And diamond compound? A. All of the items. It was 
always understood and I had telephone calls, and I always 
wanted to make clear to Mr. Ireland and Mr. Waindle that 
I was selling all of the products of the Sapphire Products 
Division. Always the entire line; that is correct. 

Q. Well, that line that you sold and took orders for con¬ 
sisted of various sapphire products and various diamond 
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compound products ? A. And manufactured sapphire prod¬ 
ucts, and also any other items which were going to be added 
to the line of the Sapphire Products Division. I would not 
isolate myself. 

Q. You didn’t sell those products which were going to 
be added to the line, did you, before they were added ? A. 
I endeavored to sell them before. 

• •••#•*••• 

277 Q. Under the letter of October 1948 identified as 
Plaintiff’s Exhibit No. 8. A. What is the question, 

sir? 

Q. You sold and took orders for the various sapphire 
products and the various diamond compound products, you 
as a member of Yiereck-Summerbell, after the receipt of 
that letter and the sending of the two letters that we just 
identified? A. I sold items for the— 

The Court: Can’t you answer that yes or no ? 

The Witness: Yes, sir; yes, sir. 

Bv Mr. Miller: 

Q. Well, now in May, April or May of 1949, as I under¬ 
stand your testimony, Yiereck-Summerbell Company was 
dissolved, and you took over the account of the Elgin Na¬ 
tional Watch Company, and operated on your own for the 
rest of that vear? A. That is correct. 

Q. Well, now, did Yiereck-Summerbell have any out¬ 
standing claim for unpaid commissions against the Elgin 
National Watch Company as of the time th*.t the 

278 partnership was dissolved and you took over that 
account? A. No, sir. 

Q. Well, now, the commissions on these products that 
you sold during that period, the period I refer to is the 
period from the letter of October 18, 1948, through the 
rest of that year, and through the year 1949, before and 
after the partnership was dissolved, do you recall roughly 
what your commissions amounted to during that period 
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either by accounting period or by the over-all period? 
A. I don’t think our commissions amount to—from the 
period of 1948 until the termination of Viereck-Summerbell 
Company—I don’t think they amounted to more than $200 
or $300, at that. 

Q. Total? A. Total; that is correct. 

Q. Per accounting? A. For the total time, sir, not for ac¬ 
counting periods. For the total time. 

Q. Well, now, after you took over the account, and the 
partnership was dissolved in May 1949, what did those 
commissions on orders taken by you and accepted by the 
company, and commissions paid by the company on those 
orders? What did that amount to for the rest of that year 
either in total or by accounting period? 

Mr. King: You mean for the year 1948? 

279 Mr. Miller: No; I am now going from Mav 1949 

to the end of the vear 1949. 

•> 

The Witness: My commissions on the sales were neg¬ 
ligible, but the potential was great In a dollar value, sir, 
it was—gee—maybe $400. That would be about the most, 
something like that. 

Q. Total? A. Yes, sir; from May 1949 to December 31, 
1949. 

Mr. Miller: I would like to have the letter of December 
29th. 

By Mr. Miller: 

Q. I refer you to the letter of December 29, 1949, identi¬ 
fied as Plaintiff’s Exhibit 36. A. December 29: yes. sir. 

Q. As I understood your testimony yesterday, you in¬ 
dicated that that letter was the first you had heard of from 
the company with respect to any $200 advance or retainer, 
is that correct? A. That is correct. We had been talking 
about it, but that was the first time we actually got it into 
writing 

Q. You mean that was the first written communication 
you had? You had been discussing it? A. Mr. Waindle 
and I. 
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Q. As a matter of fact you asked for it, hadn’t you? A. 
I had explained to Mr. Waindle that I had been de- 

280 voting so much of my time to the Sapphire Products 
Division, and then the Industrial Products Division, 

and I was receiving so little, yet I was doing so much en¬ 
gineering work, that I thought it was time that Elgin should 
come through and give me a little assistance. 

Q. I hand you a letter dated December 4, 1949 to the 
Elgin National Watch Company, Attention Mr. Waindle, 
and purporting to bear your signature, William E. 
Summerbell. A. Yes, sir. 

Q. You -wrote that letter? A. Yes, sir. 

Q. In connection with this matter? A. I -would like to 
read it first. 

(The witness read the letter.) 

The Witness: Yes, sir. 

Mr. Miller: I would like to have this letter marked for 
identification Defendant’s Exhibit No. 1. 

Mr. King. We have no objection. 

281 The Court: You keep it and offer it when the time 
comes, unless you want to offer it now. If you do, 

if there is no objection, it will be received. 

Mr. Miller: I offer it now. It will come in at this point, 
if there is no objection. 

Mr. King: No objection. 

Q. Now, Mr. Summerbell, did you not write another let¬ 
ter on the same subject, namely, the question of retainer, 
at or about the same date as the letter of November 29, 
1949, which has been identified as Plaintiff’s Exhibit No. 
36? A. I don’t remember. 

Q. I hand you a letter dated December 30, 1949, with a 
newspaper clipping attached entitled “Five Percenters,” 
addressed to the Elgin National Watch Company, signed 
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“Bill,” typewritten underneath “William E. Summerbell.” 
Did you write that letter? A. That is my signature. 

Q. Do you remember whether you wrote it before or after 
receipt of the letter of December 29, 1949 from the Elgin 
National Watch Company identified as Plaintiff’s 

282 Exhibit No. 36? A. I don’t really know, sir. 

Q. Well, yours is— A. Look at the dates. It looks 
like you could almost figure out how it could be written. 

Q. You don’t have any recollection? A. No; I didn’t 
have the Elgin contract in front of me and design a letter 
like that. 

Q. Then this letter was written before receipt of the let¬ 
ter of December 29, 1949? A. Possibly so. 

Q. Probably so, wouldn’t you say? A. Possibly so. 

Q. Do you have any recollection of having this letter be¬ 
fore you when you wrote your letter of December 30, 1949 ? 
A. No; I don’t. 

Q. Which do you think was the case? A. I don’t think 
that I had the Elgin letter in front of me when I wrote that 
letter. 

Mr. Miller: I would like to have this letter marked for 
identification, Defendant’s Exhibit No. 2. 

Mr. King: I have no objection to Defendant’s Ex- 

283 hibit 2 for identification. 

The Court: I will look at it. 

(After reading Defendant’s Exhibit No. 2 for identifi¬ 
cation) Do you offer it? 

Mr. Miller: If there is no objection at this time. 

Mr. King: No objection. 

Mr. Miller: I offer it. 

The Court: It will be received. 

284 By Mr. Miller: 

Q. Mr. Summerbell, I hand you again the letter 
of December 29, 1949, identified as the Plaintiff’s Exhibit 
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Number 36,— A. I have it here, yes, sir. This is it, yes, 
sir. 

Q. —and ask you whether or not your reply to that letter 
is contained in your letter of January 4, 1950, which has 
been identified as Plaintiff’s Exhibit 45-H. A. That is my 
answer to that letter, which points out that I agree with it 
in principle. However, I would like to discuss a few points 
with Mr. Waindle. 

Q. All right. Now, after your letter of January 4, 1950, 
did you receive from Mr. Waindle a memo dated January 
7,1950? (Handing document to witness) 

(Court inspecting documents) 

Mr. Miller: That is not there, Your Honor, this one 
isn’t. This is a new one. A. I received that letter. 

Mr. Miller: I would like to have this marked for identi¬ 
fication Defendant’s Exhibit Number 3, I believe. 

(Thereupon, a memorandum dated 1-7-50 from Waindle 
to Summerbell was marked by the Clerk of the Court De¬ 
fendant’s Exhibit 3 for identification.) 

Mr. King (After inspecting): Have you offered 
it yet? 

285 Mr. Miller: Not yet. If there is no objection to 

it,— 

Mr. King: No objection. 

Mr. Miller: —at this time I will offer it in evidence. 

The Court: It will be received. 

Q. After receipt of Mr. Waindle’s memorandum of Janu¬ 
ary 7th, did you write to Mr. Waindle, attention Mr. Wain¬ 
dle, Mr. Ireland, to the Elgin National Watch Company, 
under date of January 9th, a letter which has already been 
identified as Plaintiff’s Exhibit Number 45-1? 

Mr. King: He doesn’t have 45-1,1 don’t think, Mr. Miller, 
in the set he has. 
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The Witness: Yes, I have it, sir. 

A. That is it. 

By Mr. Miller: 

Q. Now, in reply to your letter of January 9, 1950, did 
vou receive a further memorandum from Mr. Waindle, 
dated January 21, 1950, a memorandum which has been 
identified as Plaintiff’s Exhibit Number 40? A. (Inspect¬ 
ing x>aper) I received this. Yes, sir. 

286 Q. Now, Mr. Summerbell, under date of August 
25.1950, you received from the Elgin National Watch 

Company a letter which has been identified as Plaintiff’s 
Exhibit Number 37, and which had to do with the increase 
in your advances to $400 per period from $200; is that cor¬ 
rect ? A. That is correct. 

Q. Your reply to that letter is contained in your letter 
of August 30, 1950, which has been identified as Defend¬ 
ant’s Exhibit 45-L; is that correct? A. That is correct. 

(Inspecting document) 

Mr. King: You mistakenly said “Defendant’s Exhibit.” 
It is “Plaintiff’s,” Mr. Miller. 

Mr. Miller: I beg your pardon. Plaintiff’s Exhibit L. A. 
(Continuing) I did, sir. I sent that letter. 

Bv Mr. Miller: 

Q. And it was in reply to the prior letter identified as 
Plaintiff’s Exhibit Number 37? A. Yes, it would be. 

Q. Now, Mr. Summerbell, after the letter of De- 

287 cember 29, 1949, identified as Plaintiff’s Exhibit 
Number 36, were you paid $200 a month, or $200 per 

accounting period, from that time until the time approxi¬ 
mately August 25, 1950, the date of Plaintiff’s Exhibit 
Number 37? A. Yes, I was paid $200 a period, yes, sir, to 
that point. 
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Q. Elgin National Watch Company operates on a basis 
of thirteen accounting periods, rather than twelve months, 
is that correct? A. Yes, sir, that is correct. 

Q. So that you received $200 a month, per four weeks, 
roughly, during the period that I have just referred to? 
A. Yes, sir. 

Mr. King: Mr. Miller, if their accounting periods are less 
than a month, thirteen a year, they would have to be less 
than a month. 

Mr. Miller: That is right, thirteen a year. 

By Mr. Miller: 

Q. After the letter of August 25,1950, you received from 
Elgin National Watch Company per accounting period, on 
the basis of thirteen accounting periods a year, $400 a 
month? A. That is correct, sir. 

Q. Do you know what your commissions on Sapphire 
Products and diamond compound and Elgiloy, on orders 
taken by you and accepted by the company, amounted 
288 to during these two periods: namely, the period from 
December 29, 1949, down to August 25, 1950? We 
will take that period first. Do you know what your com¬ 
missions amounted to per accounting period during that 
period? A. On those items that you specify, which you 
have just spelt out, they were very nominal. There was no 
money in those items that you just spelled out. T realize 
that. 

Q. Well, now, take the second period, from August 25, 
1950, through the end of the year 1950. Do you know what 
your commissions amounted to on those items during that 
period? A. On the items of standard Sapphire, standard 
Elgiloy, standard Hvprez, those three items? 

Q. Hvprez or diamond compound. A. Diamond com¬ 
pound, pardon me. Very nominal. No money in that. 

Q. After the termination of your retainer relationship 
with Elgin Watch Company, did you ask for and obtain 
from Elgin National Watch Company a summary of your 
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commission analysis during this period, by accounting pe¬ 
riod, invoice number, amount, commission rate, commis¬ 
sion amount? Did you ask for and obtain such a com¬ 
mission analysis? 

Mr. King: I have the original of that here if you would 
like to substitute it. 

Mr. Miller: Thank vou. 

A. Yes, I did, on those products. 

289 By Mr. Miller: 

Q. Is this the commission analysis referred to? (Hand¬ 
ing document to witness) A. That is the commission an¬ 
alysis which was prepared by the Elgin National Watch 
Company. 

Q. And furnished to you? A. And furnished to me. 

Q. Is it correct, so far as the products you and I have 
been talking about? A. I don’t know. I question on some 
of the Sapphire products. I feel that if I could check the 
records of the company, they would still owe me some com¬ 
missions on Sapphire products, but I am not sure. 

Q. But you are not making any claim for that in this 
lawsuit ? A. No, I am not going to claim against that. 

Mr. Miller: I would like to have this identified as Defend¬ 
ant’s Exhibit Number—the next number. 

The Deputy Clerk: 4. 

*#*#•••*#• 

290 The Court: It will be received. 

Q. Mr. Summerbell, I hand you a letter dated May 27, 
1949, to Elgin National Watch Company, purporting to 
bear your signature, “William E. Summerbell.” Did you 
write that letter? A. This is my signature, sir. May I 
read it ? 

Q. Yes, sir. A. (After inspecting) Yes, sir, I did. 

Mr. Miller: I would like to have this letter marked for 
identification Defendant’s Exhibit Number— 
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The Deputy Clerk: 5. 

Mr. Miller: —5. 

• #******## 

Mr. King (After inspecting): Do you offer it? 

Mr. Miller: I offer it in evidence, Your Honor. 

Mr. King: We have no objection. 

The Court: It will be received. 

*##••••••• 

291 Q. Now, Mr. Summerbell, you testified on yester¬ 
day about the termination of this relationship with 

Elgin National Watch Company, and you referred to a 
letter dated January 22, 1951, marked Plaintiff’s Exhibit 
Number 41. You are familiar with that letter? (Handing 
document to witness) A. This terminates me. It doesn’t 
say anything about commission arrangements. 

292 Q. You are familiar with that letter? You recall 
that letter? A. Yes. I had better read it, though. (After 
inspecting) Yes. 

The Court: That is 41? 

Mr. Miller: That is right, Your Honor. 

By Mr. Miller: 

Q. Did you reply to that letter? A. I did, sir. I •wrote 
a very nice letter, which I thought was, to Mr. Shennan, 
•which w'as- 

Q. (Interposing) Just, did you reply to the letter? A. 
Yes, sir. 

Q. Now I hand you here a letter dated January 27, 1951, 
to Elgin National Watch Company. I hand you a signed 
carbon copy signed “Bill” over the signature, “William 
E. Summerbell,” and ask you whether or not that is the 
letter you wrote at that time in reply to the letter of Janu¬ 
ary 22, 1951, which has been identified as Plaintiff’s Ex¬ 
hibit 41. A. (After inspecting) I wrote the letter, sir. 

Mr. Miller: I would like to have this identified at this 
time as Defendant’s Exhibit Number- 
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The Deputy Clerk: 6. 

Mr. Miller: —6. 

**#*##*#•• 

293 The Court: It will be received. 
#*###*#*•• 

Q. Now, Mr. Suminerbell, I believe you testified on yes¬ 
terday in connection with the postscript to your letter, 
Plaintiff’s Exhibit Number 41, that you did not accept 
the offer or proposition contained in that postscript, or 
words to that effect. (Handing document to witness) A. 
That is correct. 

Q. Now, Mr. Sommerbell, I hand you a series of docu¬ 
ments, starting with March 28, 1951, and running through 
May 11, 1951, and ask you whether they don’t all bear your 
signature, initials, or abbreviated name of “Bill”? A. 
These are all letters which I signed, finishing up customer 
relations regarding my Elgin activities. I have not 

294 read them all, but I- 

Q. Well, take time and look at them all. A. It 
certainlv is my stationery. Do vou want me to read them 
at this time? 

Q. If you want to take time to look at them, I want to 
ask you another question or two about them. A. (After 
inspecting further) Yes, sir. 

Q. From those documents, are you able to identify that 
the products that were involved, the products of Elgin 
National Watch Company, or the Industrial Products Divi¬ 
sion, are you able to identify the products that were in¬ 
volved from these documents? A. Yes, I could. 

Q. Is it not true that each one of them pertains to one or 
more of the standard line of products of the Industrial 
Products Division of Elgin National Watch Company: 
that is, either Sapphire products, diamond compound, or 
Elgilov? A. It applies to those three. But that does not 
include all the products of the Industrial Products Division. 
Q. I understand that, but 1 am asking what these docu- 
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ments— A. (Interposing) They pertain to those three 
items of the Industrial Products Division. 

Mr. Miller: I would like to have them marked for identifi¬ 
cation in series, Defendant’s Exhibit Number- 

295 The Deputy Clerk: 7. 

Mr. Miller: —7-A, B, C, and so forth. 

(Thereupon, a group of documents was marked by the 
Clerk of the Court Defendant’s Exhibit 7 and 7-A through 
-N for identification.) 

Mr. King: If Your Honor please, we have no objection 
to Defendant’s Exhibit 7 to 7-N on the ground of au¬ 
thenticity. I would like Your Honor’s permission to re¬ 
serve at this time objection on relevancy, competency, and 
materiality until we get a little further into the case and 
see what he intends to use those exhibits for. 

The Court: Do you offer them at this time? 

Mr. Miller: Yes, I do offer them at this time. I think they 
are clearly- 

The Court: I think, in view of the objection, I will have 
to sustain it, because this is not the time for you to offer 
evidence. 

Mr. Miller: Yes, that is right, but I didn’t understand 
their objection went to its being out of order. I will reserve 
them if your objection be that it is not time to offer them; 
but if it goes to any other ground, if that is the only ground, 
then—if your grounds are other- 

Mr. King: It goes to both. 

Mr. Miller: I will have to reserve it, then. 

By Mr. Miller: 

296 Q. Mr. Summerbell, after receipt of the letter of 
January 22, 1951, and after your letter of January 

27, 1951, and after the transactions, at least some of the 
transactions that have been referred to in the last batch of 
exhibits, that have been identified as Defendant’s Exhibit 
Number 7-A, B, C, and so forth, did you receive from Elgin 


National Watch Company any checks in payment of com¬ 
missions on sales of the standard line of products of the 
Industrial Products Division of Elgin National Watch 
Company? A. I received some checks, and I cashed some 
and saved the rest, after legal advice later. 

Q. You cashed two of those checks, at least you cashed 
those checks through May 1st, 1951, did you not? A. Well, 
I don’t know. I will have to see them, sir. 

Q. I hand you two checks: one dated April 10, 1951, and 
the other dated May 1, 1951, and ask you whether or not 
vou cashed those two checks? A. It is certainlv mv sig- 
nature. I guess I did. 

Mr. Miller: I ask that these two checks be identified as 
Defendant’s Exhibit Number S-A and -B. 
**##***#•• 

Mr. King (After inspecting): Do you offer these at this 
time, Mr. Miller? 

297 Mr. Miller: If there is no objection on the ground 
of the time of the offer, I do, yes. If there is, I 

will have to reserve it. 

Mr. King: We have no objection to the authenticity of 
the two documents, 8-A and -B. We do, however, object 
to the timeliness of the offer and would like to reserve the 
right to object to their relevancy, materiality, and com¬ 
petency when we learn what you expect to make of them. 
Mr. Miller: I will reserve the offer. 

The Court: Very well. 

##*#***#•• 

Q. Now, Mr. Summerbell, going back to the year 1947, 
when you were a partner in Viereck-Summerbell and Com¬ 
pany, approximately how much was your taxable income? 
A.1947? 

Q. Yes. A. Thirty thousand, and more. 

Q. Thirty thousand and more? A. Yes, I think it was 
about 32,000, to be truthful. 

298 Q. The same question for the year 1948. A. 22,500, 
and possibly a little more. 
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The Reporter: Was that 32 again? 

The Witness: No. 22,500. 

By Mr. Miller: 

Q. The same question for the year 1949. A. 1941? 1 
can’t recall, but I think it was in the neighborhood of 8500 
to 10,000, in that area. 

Q. The same question for the year 1950. A. I don’t re¬ 
call. 

Q. Well, can you give us a—that is the closest year to 
the present time. Can you not recall roughly or approxi¬ 
mately what it was? I just want the approximate figure. 
A. I know it, but—Let’s see. You mean taxable income, 
do you? 

Q. That is right. A. About 7,000, I believe, in that area, 
in that order. 

Q. Well, now, how many accounts was Viereck-Summer- 
bell handling in addition to the sales that they made for 
Elgin National Watch Company during the year 1947? A. 
We were handling heavy machine tool accounts,- 

Q. Well, accounts for approximately how many different 
companies? A. I know it. I’d say in the neighborhood of 
ten. 

Q. How many for the year 1948, by Viereck-Sum- 
299 merbell? A. We handled between ten to fifteen. 

Q. How many for the year 1949, the first half of 
the year, when you were Viereck-Summerbell, and the sec¬ 
ond half of the year, roughly, when you operated as William 
E. Summerbell? A. Up to 1949 would bring it up to about 
ten to—the same number, ten to fifteen, with Viereck-Sum¬ 
merbell. Now, when you talk about Willianq E. Summer- 
bell Company, in that year I had just started out on my own 
and had the Elgin—I’d say in the neighborhood of five to 
six in 1949. 

Q. How many in 1950, when you were operating on your 
own? A. I believe it was built up to about ten. 

Mr. Miller: I believe, Your Honor, I am about through. 
I would like to check my notes. 
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(After inspecting papers) If the Court please, I believe 
that is all the cross-examination. 

Mr. King: May I see that exhibit, which is an account¬ 
ing statement of the commissions the plaintiff received from 
the defendant? 

The Deputy (Handing): It is Defendant’s 4. 

Redirect examination. 


By Mr. King: 

Q. Mr. Summerbell, I show you Defendant's Exhibit 
Number 4 and ask vou if vou received that exhibit 
300 only after much insistance on your part to Elgin 
Watch Company. A. That is correct, telephone calls 
and letters. 

Q. How long was it after you asked for that that you got 
it, if you remember? A. I don’t recall how long it was, 
sir. 

Q. A month, two months, three months? A. It seems 
to me it was over a three months’ period. 

Mr. King: Excuse me just a moment, Your Honor. 

By Mr. King: 

Q. Did you get Defendant’s Exhibit 4, Mr. Summerbell, 
in the mail or was it handed to you personally? A. It was 
handed to me personally. 

Mr. King: One more question, if Your Honor please. 

By Mr. King: 

Q. Mr. Summerbell, does Defendant’s Exhibit Number 
4 represent the first information you had ever received from 
the company concerning what their position was as to 
your financial standing or claim? 

Mr. Miller: Objection. 

The Court: Overruled. 

The Witness: Can I answer it, sir? 

The Court: Yes. 
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A. That is the first knowledge that I had had of what the 
Elgin people considered they owed me regarding commis¬ 
sions which were due me as a result of mv efforts on 

* 

301 the sale of products of the Industrial Products Divi¬ 
sion and this doesn’t represent all the products. 
*######*•• 

Mr. King: I would like to introduce the deposition of 
John F. Ireland, taken in Washington, D. C., on July 26, 
1952, and to point out that that witness is a resident of 
Geneva, Illinois. I believe the original of his deposition 
has been transmitted to the Court at a prior time. 
##*#####•* 

304 John F. Ireland, 

during which Mr. Loos, who had assumed the witness chair, 
read the corresponding answers therefrom, as follows:) 

Direct examination. 

By Mr. King: 

“Q. Will you state your full name, please? A. John F. 
Ireland. 

“Q. What is your residence address? A. 28 North Fourth 
Street, Geneva, Illinois. 

305 “Q. Will you state your employment at this time? 
A. I am midwest sales manager for the Atrax Com¬ 
pany. 

“Q. Where are their offices? A. Newington, Connecti¬ 
cut. 

“Q. Your office is located near Chicago? A. In West 
Chicago, 136 West Washington Street, West Chicago, Illi¬ 
nois. 

“Q. How long have you been engaged in your present 
employment, Mr. Ireland? A. Since January 1, 1952. 

“Q. Prior to that time, what was vour employment? A. 
I was with the Industrial Products Division of the Elgin 
National Watch Company. 
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”Q. When did you become associated with the Elgin 
National Watch Company? A. In September 1945. 

“Q. The Elgin National Watch Company is the defendant 
in this present suit, is that correct? A. Yes. 

“Q. In 1945 when you became associated with the Elgin 
National Watch Company, what was the nature of your 
employment? A. I was originally hired to handle produc¬ 
tion in the Sapphire Products Division. 

306 “Q. And then what was your position? A. And 
almost immediately I went into sales engineering 

and held that job for approximately a year and was made 
sales manager of the Sapphire Products Division. 

“Q. And that division later became known as the Indus¬ 
trial Products Division? A. Yes. 

“Q. And at the time you severed your relationship with 
the Elgin National Watch Company, you were sales man¬ 
ager of the Industrial Products Division, is that correct ? 
A. There was another change in name. 

“Q. What was that? A. Late in 1951 it was the Abrasives 
Department because the other items had been dropped. 

“Q. And at the time you severed connection with the 
Elgin National Watch Company you were sales manager 
for the Abrasives Department? A. That is right. 

“Q. Which was a successor to the Industrial Products 
Division? A. That is right. 

“Q. Now, the Industrial Products Division, Mr. Ire¬ 
land, is not a separate corporation. It is just a 

307 division of the Elgin National Watch Company, isn’t 
it? A. That is my understanding. 

“Q. Do you know Mr. Summerbell, the plaintiff in this 
case? A. Yes, I do. 

“Q. When did you first become acquainted with him? 
A. I believe it was in 1946. 

“Q. Was that shortly after you went with the Elgin Na¬ 
tional Watch Company? A. I would say within a year.” 

#*#***#**• 
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308 “Q. Do you know what the nature of the work 
Mr. Summerbell was doing at the time you became 

acquainted with him? A. He and Mr. Viereck at that time 
I believe were acting as agents for a number of companies. 

“Q. Including the Elgin National Watch Company? A. 
Including the Sapphire Products Division of the Elgin 
National Watch Company. 

“Q. Do you know whether or not Mr. Summerbell is a 
graduate engineer? A. That is my understanding that 
he is. 

“Q. Mr. Ireland, will you tell us what products 

309 were included in the Sapphire Division of the Elgin 
National Watch Company when you first went with 

that section? A. At that time it was just various sapphire 
products. 

“Q. Later were products added? A. Yes. 

“Q. What were they? A. The next product to be added 
was diamond compound. 

“Q. Will you tell us a little bit what diamond compound 
is for the benefit of the record? A. Diamond compound is 
a diamond powder mixed in a vehicle, a carrying vehicle so 
that it is ready for application. I think that is a simple 
way to put it. 

“Q. Was there any other products added to that division 
subsequently? A. Yes, Elgilov was added. 

“Q. Will you give a little description of Elgilov? A. 
Elgiloy was an alloy and I was always told not to call it a 
steel, an alloy which had unusual spring properties includ¬ 
ing corrosion resistance and additional power. 

“Q. For what is it used? A. Chiefly springs. 

“Q. Was there any other product added to the division? 
A. Yes, we added precision parts on contract manufacture 
at some later date. 

“Q. Will you tell us w’hat you mean by precision 

310 parts generally? A. Briefly, parts initially which 
were the small tools which Elgin National Watch 

Company manufactured for its own use but which it was 
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felt there was some industrial market for. Included in 
those items were such things as drills, taps and saws. Then 
in the contract manufacture Elgin National Watch Com¬ 
pany was making for outside companies such small parts 
and assemblies as could be handled on its own production 
equipment and with its own personnel. 

“Q. Were all the products which you mentioned used by 
the Federal Government, Mr. Ireland, that is sapphire, 
diamond compound, Elgilov and precision parts and as¬ 
semblies? A. I believe they were all used by the Federal 
Government. 

“Q. Were these precision parts available for use in 
fuses or explosive materials for the Federal Government? 
A. I believe they were but I did not handle that phase of 
it at that time. Mr. Waindle took over. 

“Q. Who is Mr. Waindle? A. Mr. Roger F. Waindle. 
“Q. Was he the head of the division that became known 
as the Industrial Products Division? A. He had the title 
of General Manager. I presume that makes him head 
of it. 

311 “Q. Of that division? A. Of that division. 

“Q. Is Mr. Waindle still with the Elgin National 
Watch Company so far as you know? A. No, he is not. 

“Q. You served, while you were with the Elgin National 
Watch Company, under Mr. Waindle as General Manager 
of the Division, is that correct? A. Yes, he was the Gen¬ 
eral Manager and I served under him.” 

###•**•##• 

312 “Q. Mr. Ireland, I show you what appears to be 
a mimeographed notice bearing at the top the name 

Waldie and Briggs, Incorporated, and which bears the title 
‘Elgin Announces New Site for Industrial Products Divi¬ 
sion,’ and ask you to look at that mimeographed document 
and tell us what that is. A. Well, that is a release pre¬ 
pared by the advertising agency for the Industrial Products 
Division, Waldie and Briggs, Incorporated, for newspapers 
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and trade publications. It was our practice to send all 
of our representatives copies of such publicity releases.” 

###•**#**• 

313 “By Mr. King: 

“Q. Mr. Ireland, I think you have already testified you 
knew Mr. Summerbell was an engineer. Do you know 
whether or not he served in the Armed Forces in World 
War II? A. It is my understanding he did. 

“Q. Do you know which Division he was in? A. Appar¬ 
ently it was Ordnance. 

“Q. Do you know whether Mr. Summerbell’s father be¬ 
fore him was in the same type of business that Mr. Summer¬ 
bell was in? A. I was told by Mr. Summerbell that his 
father was an Ordnance Engineer. 

“Q. Did Mr. Summerbell act as sort of a technical su¬ 
pervisor as well as sales engineer to the Elgin National 
Watch Company in connection with certain contracts 

314 w T ith the Federal Government? A. I would like vou 

* 

to expand if you would that ‘technical adviser’. 

“Q. I take it it is clear that Mr. Summerbell was a 
sales agent, for the Elgin National Watch Company, is that 
correct, for the Industrial Products Division of the Elgin 
National Watch Company. A. I believe the term we used 
there w T as sales solicitor. 

“Q. In addition to that he did perform work of an engi¬ 
neering character, did he not? A. Yes, he did. 

“Q. What was that work of an engineering character if 
you know which was performed by Mr. Summerbell? A. 
On applications of Sapphire and Elgiloy I believe Mr. Sum¬ 
merbell •went over the use of the materials and also went 
over the blueprints with various engineers and forwarded 
such requirements to us. 

*##•**##*• 

315 “Q. Do you know whether or not Mr. Summerbell 
aided the Elgin National Watch Company in secur- 
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ing Government contracts for products of the Industrial 
Products Division? A. Yes, he did. 7 ’ 

*#*•****#• 

“Q. Was Mr. Summerbell the representative of Elgin 
National Watch Company for the four major products 
which you have heretofore described as being within the 
Industrial Products Division; namely Sapphire, Diamond 
Compound, Elgiloy and Precision Parts? A. Yes, he was.” 
*##•#*###* 

318 “Q. I will clarify the question this way; Mr. Ire¬ 
land, I show you Exhibit No. 13, a letter dated De¬ 
cember 29, 1949, and ask you if the second paragraph 
of that letter does not state: “ ‘We understand you desire 
to continue solicitation of orders for our industrial prod¬ 
ucts * * *’ That is correct, is it? not? A. Yes, it does. 

‘‘Q. Sapphire, diamond compound, Elgiloy and precision 
parts were the major products of the Industrial Products 
Division, were they not? A. I am not sure precision parts 
were in the division at this time. 

319 “Q. They later came into the division? A. Well, 
I am not sure of the time thev came in. 

“Q. I show you Exhibit No. 19 which is a letter dated 
June 21, 1950, from you to Summerbell and Company and 
ask you if that document does not contain the subject mat¬ 
ter ‘precision products activity * * *’ A. Yes, it does. 
*#*•#####• 

330 Mr. King (Reading with Mr. Loos as before): 

“Q. Mr. Ireland, did you write the letter of Decem¬ 
ber 29, 1949, which is Exhibit Number 13? That is the 
one Mr. Waindle signed your name to. A. Yes, I wrote that 
in conjunction with Mr. Mote.” 

The Court: Now, what is that one? 

Mr. King: That is the same one I handed Your Honor, 
the two-page letter. 

The Court: Oh. December 29th, was it ? 

Mr. King: Yes. Exhibit 36, isn’t it? 
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The Court: Yes. All right. Go ahead. 

Mr. King: I think you haven’t answered it yet, have 
you? 

Mr. Loos: Yes. 

**#•#*###• 

332 Mr. King (Reading): “Q. Mr. Ireland, do these 
precision parts which we have discussed briefly in¬ 
clude the manufacture of fuse component parts assem¬ 
blies?” 

********** 

333 “A. I had nothing to do with the fuse end of the 
business. Mr. Waindle did take that over. 

“Q. Do you have any general knowledge about it? A. 
Only talk I would hear in the plant of the contracts that 
the company might be working on. 

“Q. From that general knowledge are you able to state 
whether or not precision parts do include fuse component 
parts and assemblies?” 

The Court: You may answer. 

Mr. Loos (Reading, with Mr. King, as before): “A. I 
wouldn’t know what arrangements Mr. Waindle had made 
on that. It was taken away from me completely. 

“Q. I show you Exhibit Number 19 dated June 21, 1950, 
and ask you if that does not refer to precision products ac¬ 
tivity. It does, does it not? A. Yes, it does. 

“Q. And that activity is described in that exhibit as in¬ 
cluding small precision assemblies, isn’t that correct? 
*##•#*#*## 

334 “Q. Does that refresh your recollection sufficiently 
to be able to state whether or not precision parts do 

include fuse component parts and assemblies?” 

********** 

Mr. Loos (Reading with Mr. King, as before): ‘‘A. My 
knowledge of the fuse work is just hearsay, such as anyone 
working in a company might have. 

**••#•***• 
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Mr. King (Reading with Mr. Loos, as before): “Q. I 
will rephrase my question. What did you mean by the 
words ‘small precision assembly’ in Exhibit Num- 

335 ber 19? A. Well, just what we had said here, that 

they are small precision assemblies such as we « 
pointed out this camera train mechanism for David White, 
and we also were working on mechanisms for other com¬ 
panies. This memorandum is a general memorandum to 
all of our Industrial Products Division representatives. 

“Q. I also show you Exhibit Number S and ask you if 
the last paragraph of that exhibit does not state ‘increased 
military demand on Elgin for research, product develop¬ 
ment and production in miniature precision devices will be 
better met by this concentration of activities at Elgin.’ It 
states that, does it not? A. That is what it says. 

“Q. Mr. Ireland, to the best of your recollection, can 
you tell us when products besides sapphire were added to 
the list of products of the Industrial Products Division? 

I believe the next one was diamond compound. A. That is 
right. I believe that was added in the spring of 1947. 

“Q. And the next one was Elgilov. A. That is correct. 

Elgiloy was added next and I believe that was in the sum¬ 
mer of 1949. If anyone knows definitely they might as well 
toss it in. 

“Q. I am asking you for your best recollection. A. 

336 Yes. 

“Q. How about the fourth product, precision 
parts? A. I believe the early part of 1950. 

“Q. Will you state the general commission rates of the 
Industrial Products Division on the four major items which 
you have just referred to? A. These will be full commis¬ 
sion rates paid to the representatives? 

“Q. Yes, please. A. Sapphire products were in two 
classes: first on sapphire products which were consumed 
or used in a given plant, fifteen per cent commission was 
paid on those. 

“Q. That is on the sales price? A. That is right, fifteen 
per cent of the selling price. All of these percentages will 
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be that way. The second classification there was sapphire 
products used in a manufacturer’s product. We call those 
items for resale and generally the commission on that was 
five per cent or seven and one-half per cent. I don’t remem¬ 
ber exactly. 

“Q. The distinction between the commissions on sap¬ 
phires, as I understand it, was in connection with sales 
to manufacturers to be used bv those manufacturers 

337 who used the products in their own production, is 
that correct? A. Yes. 

“Q. What is the commission on diamonds? A. The 
initial commission on diamond compound was twenty per 
cent and later reduced to 17M> per cent to commercial com¬ 
panies. I qualified that on commercial companies because 
on sales to Government agents and installations where the 
order amounted to over $100, a discount was given to the 
Government and a lower commission was paid to the rep¬ 
resentatives. I believe the commission on such sales was 
12 1 /2 per cent. 

“Q. Now give us the commission rate on Elgiloy. A. 
Elgilov was set at five per cent. On precision products 
it is my recollection that the commission was also five 
per cent. 

“Q. Did Mr. Summerbell give demonstrations to various 
Federal Government agencies as to the products in the In¬ 
dustrial Products Division as to what those products could 
do and how they could fit into the Federal Government pro¬ 
gram? A. I would say he would give demonstrations but 
I don’t know whether they could fit into the program. I 
have seen demonstrations given in purchasing department 
offices but to the best of my knowledge I could not 
say. 

338 “Q. He also arranged for a showing of various 
films, did he not? A. Yes. 

“Q. With various Government agencies? A. That is 
right. 
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“Q. I show you Ireland Exhibit Number 8, which is a 
mimeographed notice. It refers to August 1st and 

339 the fact that on that date the Industrial Products 
Division would be relocated. Do vou know what vear 

w * 

that was? A. Just a minute. Let me see if I can put that 
together. 

“Q. We understand it was 1950. A. That is my recollec¬ 
tion, that it was 1950. 

“Q. That is a matter that should not be subject to de¬ 
bate. Your recollection is that it was August 1, 1950? A. 
That is correct. 

**##•*#### 

“ ‘Q. Was it your intention that Mr. Summerboll was to 
receive commissions on orders resulting from his solicita¬ 
tion even after the thirty-day notice provided for in that 
paragraph was given by the company? I am speaking of 
solicitation that took place prior to the termination and 
orders which were accepted after termination as a result 
of that solicitation. * ” 

340 Mr. Miller: The same objection, Your Honor. 

Mr. King: I think here, Your Honor, the general 

practice is admissible under the facts in the record up to 
the present time, the general practice of the company. Your 
Honor will recall that some of these contracts were actually 
teehnicallv consummated after the thirtv days’ notice ex- 
pired. Of course, we proved the work that Mr. Summerbell 
had done on them before the date of execution. 

The Court: I am having great difficulty seeing how he 
was a procuring cause in those contracts, Mr. King. In one 
case, he saw somebody in the Pentagon who told him it 
would be a good idea to try to get a subcontract, that it 
was too late in the day to get a prime contract. He tele¬ 
phoned that to somebody at Elgin, and they acted promptly 
and got the subcontract. That was the Thermador situa¬ 
tion. That is all that I recall that he did. He used a 
good many words, hut I think that is all it amounted to. 
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Mr. King: My recollection is that he discovered for the 
company that there was about to be or had been a contract 
obtained by Thermador, that he communicated that infor¬ 
mation to the company officials, and they asked him to go 
back and see if he could get a prime contract instead of a 
subcontract. He went back and said he could not get such 
a prime contract, and advised Mr. Waindle to get out 
promptly and get a subcontract with Thermador on 

341 the West Coast. The witness further testified that 

Mr. Waindle did that and that he consummated a sub¬ 
contract just shortly before another agent for another 
company came on the scene. Now, if that is not a procuring 
cause, I never saw one. I might call Your Honor’s atten¬ 
tion to the further fact that under this contract, this oral 
contract, he doesn’t have to be the procuring cause, because 
it is clear- 

The Court: You mean all business the company did 
was- 

Mr. King (Interposing): Oh, yes, sir, that is our flat 
position. That is why I kept repeating yesterday at the 
close of the day- 

The Court: In other words, he is a general agent ? 

Mr. King: Yes, sir. Our position is that he is to get 
commissions in three categories: first, on orders, contracts 
obtained in the District of Columbia where the product is 
used in the District of Columbia, he is to get a full com¬ 
mission. 

The Court: Even though he never heard of them? 

Mr. King: Yes, sir. On contracts in the District of Co¬ 
lumbia where the end use of the product is outside of the 
District of Columbia, he is to get the full commission rate. 
Thirdly, on contracts secured in the District of Columbia 
where the end usage is outside of the District of Columbia 
and there is another agent present, he is to get a 

342 portion of the commission. Where there is no other 
agent present, he is to get the full commission. You 

will remember, here is the point, Your Honor: under no 
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condition is he to receive on Government orders less than 
25 per cent of the full commission. I was afraid I had 
not made mvself clear to Your Honor yesterday. 

The Court: I read what he said. I know in one place 
it is subject to that literal interpretation. I had no idea 
you were making any such brash claim as that. 

Mr. King: And we contend that these two letters, Octo¬ 
ber 194S and December 1949, confirm that. 

The Court: Why,— In that connection it speaks of solici¬ 
tation— 

Mr. King: I think Your Honor has those. (Searching 
papers). 

The Court: I have them. Do you mean to say that you 
contend that Mr. Waindle and the plaintiff sat down and sol¬ 
emnly agreed that this plaintiff would receive commissions 
as set forth in his testimony of all products sold to the 
United States Government, irrespective of whether he knew 
anything about them? 

Mr. King: Yes, sir. 

The Court: All right. I sustain the objection. I don’t 
know, under those circumstances, why you stopped with 
these five contracts. I suppose the company had 
343 other business. 

#*##*##### 
346 The Court: I sustain the objection. Go on. 

##**•##*** 

348 By Mr. Miller: 

Mr. Miller (Reading, with Mr. Loos reading the answers 
as he did with Mr. King): “Q. Mr. Ireland, I believe you 
testified that in August of 1948 and perhaps for some 
period prior thereto you were sales manager of the Indus¬ 
trial Products Division of the Elgin National Watch Com¬ 
pany? A. That is right. 

“Q. That division I also understand had been previ¬ 
ously known as the Sapphire Products Division ?A. That 
is right. 
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“Q. With which division you held the same position; 
namely, sales manager? A. That is right. 

“Q. The general manager of that division first known 
as Sapphire Products and then later as Industrial Prod¬ 
ucts Division was Mr. Roger Waindle, is that correct? A. 
That is right. 

“Q. Now, referring to your Exhibit Number 1, the 

349 memorandum dated August 24, 1948, I will ask you 
to look at the same and state what kind of a product 

of the Industrial Products Division were the 36 Insert 
Type Bearings referred to in the first paragraph of that 
memorandum. A. They were sapphire inserts. 

“Q. Directing your attention to the second paragraph 
of that memorandum there is reference to sapphire and 
Hyprez. What kind of a product was Hyprez? A. Hyprez 
was a diamond compound. 

“Q. That was a trade name, I understand, for a diamond 
compound product. A. For a diamond compound product, 
that is right. 

“Q. In August of 1948 what were the other products 
if any of the Industrial Products Division other than sap¬ 
phire products and diamond compound products? A. I 
believe those two were all. I say I believe that because 
I have a recollection and perhaps Mr. Summerbell never 
got into that phase of it that we once dabbled with a watch 
oil and then got right out again. 

“Q. Directing your attention to Exhibit Number 4, dated 
November 6, 1948, what specific products of the Industrial 
Products Division does that memorandum have ref- 

350 erence to? A. Sapphire and diamond compound. 

“Q. Directing your attention to Exhibit Number 5, 
dated November S, 1948, as I understand it your Exhibit 
Number 7, dated November 24, 1948, was in reply to Vie- 
reck-Summerbell and Company letter of November 8, 1948, 
is that correct? A. Yes. 

“Q. Directing your attention to Exhibit Number 6, dated 
November 24, 1948, the products there referred to are, or 
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I should say the product is Hyprez. Is that the same 
diamond compound product previously referred to? A. Yes. 

“Q. Directing your attention to Exhibit Number 9, dated 
August 16, 1949, there is reference to an attached memo¬ 
randum. The attached memorandum referred to was your 
Exhibit Number 10, dated April 11, 1949, is that correct? 
I can turn the question around: Is Exhibit Number 10, 
dated April 11, 1949, the memorandum referred to in Ex¬ 
hibit Number 9, dated August 16, 1949? A. I am not sure. 

“Q. "Would it appear to be?” 

Mr. King (Reading): “Not to me, it would not.” 

* # #\* * # # # # * 

351 Mr. Loos (Reading): “The reason I say I am not 
sure is because in the first paragraph of Exhibit 
Number 9 I sent him a memorandum covering all Govern¬ 
ment purchases and this covers the purchases of diamond 
compound only, as I read it here.” 

Mr. Miller (Continuing to read): “Q. I think I can re¬ 
fresh your recollection. In order to refresh your recollec¬ 
tion I hand you, from the company’s record, an original 
letter dated July 14,1949, from Mr. Summerbell to the com¬ 
pany, attention Mr. Roger Waindle, which letter we find 
attached physically to the memorandum of April 11, 1949, 
and to carbon copy of your memorandum of August 16,1949, 
to Mr. Summerbell, and ask you to look at the same for the 
purpose of refreshing your recollection.” 
**##*#*#** 

353 “Q. My question simply goes to whether or not 

you remember any other memorandum dated April 
11, 1949, than the one identified as Exhibit No. 10. A. 
I do not remember any other one. 

“Q. Directing your attention to Exhibit No. IS dated 
March 6,1950, what specific products if any did that memo¬ 
randum have reference to? A. Elgiloy. 

“Q. Directing your attention to your Exhibit No. 27 
dated January 22, 1951, and particularly the postscript 
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thereto, did Mr. Summerbell continue for some time after 
January 22, 1951, to make sales of Dymo, Elgiloy and Sap¬ 
phire items, if you know? 

»«**•*#*** 

“The Witness: What do you mean by ‘sales’? 

354 “Q. Were orders received and commissions paid 
on those three products, the commissions being to 

the credit of Mr. Summerbell after the date of January 
22, 1951, for some time? A. I believe Mr. Summerbell was 
paid some commissions after that time but I am not sure 
of the items. I believe diamond compound was in there. 

“Q. To refresh your recollection on that point, I hand 
you a series of invoices to the credit of Summerbell dated 
subsequent to January 22, 1951, and ask you to refresh 
your recollection as to what products are covered by those 
invoices. 

“Mr. King: I would like to ask a qualifying question. 
Mr. Ireland, the invoices which have been shown to you, 
were they prepared by you? 

“The Witness: No, they were not prepared by me. 

“Mr. King: Are you familiar with them or is this the 
first time you have ever seen them? 

“The Witness: I think I glanced at some of these yes¬ 
terday. 

“Mr. King: For the first time? 

“The Witness: Again I cannot say for the first time 
because occasionally I would run through invoices. The 
Accounting Department would ask me a question on com¬ 
missions but the Accounting Department prepares 

355 the invoices. 

“Mr. King: These were not made under your su¬ 
pervision ? 

“The Witness: It is hard to say whether they are under 
my supervision or not. 

“Mr. King: The Accounting Department was not under 
the supervision of the Sales Department. 

“The Witness: No. 
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“Mr. King: Then I object to that question. 

“Q. You were sales manager of the Industrial Products 
Division of the company at that time? A. Yes. 

“Q. My question simply is whether or not any of the 
three products mentioned in the postscript of the January 
22, 1951, letter identified as your Exhibit Xo. 27 were 
sold by Mr. Summerbell and commissions paid to him after 
the date of that letter to your knowledge, without going 
into the details of the invoices? A. The invoices cover 
these items in the postscript and indicate that a commis¬ 
sion was to be paid Summerbell. 

“Q. "Which items in the postscript? A. All three. 

“Q. I believe you have already testified that you signed 
the letter of October 18, 1948, to Viereck-Summerbell 

356 Company, identified as Exhibit X~o. 3. That is cor¬ 
rect, is it not? A. Yes, it is. 

“Q. I believe you have also testified that you had to 
prepare and had knowledge of the letter of December 29, 
1949, actually signed by Mr. Waindle for you and identi¬ 
fied as your Exhibit No. 13, is that correct? A. That is 
correct. 

“Q. You have also identified Mr. Waindle’s letter of 
August 25, 1950, identified as Exhibit No. 20. That is cor¬ 
rect, is it not? A. Yes, that is correct. 

“Q. As well as Mr. Waindle's letter of January 22, 1951, 
identified as your Exhibit No. 27? A. Yes, that is correct. 

“Q. Did you as sales manager of the Industrial Products 
Division or in any other capacity on behalf of the Elgin 
National Watch Company ever take it upon yourself to 
alter the terms of the agreement, representation agree¬ 
ment had with Mr. Summerbell as set forth in those letters? 
A. I do not believe I did. 

“Q. Prior to the letter of January 22, 1951, identified as 
your Exhibit No. 27, did Mr. Summerbell ever make any 
claim verbally or in writing to the effect that the 

357 company had not paid or was not paying all that he 
was entitled to under his representation agreement 
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with the company? A. I do not remember his making any 
such claim of me or to me. 

“Q. You would remember it, you think, if any such 
claim had been made ? A. I believe I would have. 

“Q. Did Mr. Summerbell, so far as you know, ever sign 
any contracts or any bids for or with the United States 
Government for sale of any Elgin products to the Govern¬ 
ment or for the procurement of any military or defense 
items by the Government from Elgin National Watch Com¬ 
pany? A. Not to my knowledge. 

“Q. In fairness, Mr. Ireland, I should say except for my 
question about any complaint or claim of compensation not 
being paid in accordance with the agreement, the one com¬ 
plaint or at least the memorandum in regard to one possible 
complaint or misunderstanding referred to in your Exhibit 
No. 9; with that exception I take it your answer would be 
the same? A. That is correct. I forgot that one. 
####*####* 

Redirect examination. 

By Mr. King: 

358 “Q. Again turn to Exhibit No. 27, which is Mr. 

Waindle’s letter to Mr. Summerbell of January 22, 

1951. Do you know whether or not there was any new 
agreement made between Mr. Summerbell and the Elgin 
National Watch Company as referred to in the postscript 
of that letter? A. I do not believe there was. 
#*#*•##*#* 

The Court: I think we will have to stop pretty soon. 

359 Mr. King: Stop at this time? 

The Court: But Mr. King, the witness’ statement 
of the verbal contract is on pages 45, 46, and 47, and I 
think it would be wise for you to study those three pages 
pretty carefully. 

Mr. King: Yes, sir. You understand, we have not fin¬ 
ished our direct case yet. 
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The Court: Oh, I understand. But I didn’t think you 
were going to vary his testimony. 

Mr. King: No, sir, we are not. We are going to bolster 
it. 

***#•**### 

364 The Court: And that is where my difficulty is. If 
the claim of his was made in connection with diamond 

and Elgiloy or sapphire, then I don’t think there would be 
much question, but it isn’t made in connection with those. 
It is made in connection, as I understand it, with those live 
contracts on fuse components. 
#########* 

The Court: I wanted to tell you what I had studied, and 
I wanted Mr. Miller to know about it. You don’t claim, 
Mr. Miller, that if this claim were made for sapphire and 
diamond and Elgiloy, that he would not be entitled to it 
even though he didn’t procure the contract? 

365 Mr. Miller: Under the contract we recognize it if 
he contacted the parties on those three, that he 

would be entitled to one-fourth of the regular commission. 
The Court: Whether he procured the contract or not? 
Mr. Miller: Yes, sir. No argument about that. 

The Court: It all gets down to whether these fuse parts 
come within the scope of that contract. 

Mr. King: That is quite accurately stated. 

Mr. Miller: That is right. 

Mr. King: That is the main point in the lawsuit. In that 
connection I would like to call Your Honor’s attention to 
one thing before I proceed with this witness. I don’t know 
whether Your Honor has read the Answer of the defendant 
in this case or not. 

• *•*••***• 
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371 Direct examination (Resumed). 

By Mr. King: 

Q. Mr. Summerbell, I show you a memorandum dated 
December 16, 1947, directed to Viereck-Summerbell from 
Roger H. Waindle. 

Mr. Miller: Excuse me, what is the date? 

Mr. King: December 16, 1947. 

By Mr. King: 

372 Q. And ask you if you received that two-page 
memorandum? A. Yes; I did. 

Mr. King: I would like to have it marked with the next 
Plaintiff’s Exhibit number which I believe is in the 40’s. 
The Deputy Clerk: 49, sir. 

##*••##*** 
The Court: It will be received. 

*##*•*##** 

Q. Mr. Summerbell, I show you Plaintiff’s Exhibit 49, 
and call your attention to the following sentence: “We 
also operate on a ‘protected territory’ basis in order that 
all industrial business from a territory may be credited 
to the representative whether or not he had any part in 
obtaining the business.” I ask you if you had any discus¬ 
sion with representatives of the department as to 

373 whether that statement applied to any other products 
other than diamond and sapphire? 

Mr. Miller: If Your Honor please, unless there is some 
time fixed in regard to this thing, I object. 

Mr. King: He hasn’t had a chance to fix it. I asked if 
he had any discussions. Then I will ask him as to time. 

The Court: Answer yes or no. 
#•##•*#**# 

374 The Witness: The question really confuses me. 
Mr. King: I will see if I can restate it. 

The Court: All right. 
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By Mr. King: 

Q. Mr. Summerbell, I show you Plaintiff’s Exhibit 49, 
and call your attention to the sentence which I have just 
read to vou, and ask vou if vou had any conversation at 
any time with representatives of the defendant as to 
whether or not that understanding set forth in that sen¬ 
tence applied to any other products of the Industrial Prod¬ 
ucts Division, or the Sapphire Products Division, and 
whether it applied to governmental business as well as in¬ 
dustrial business? A. My- 

Q. His Honor said answer it yes or no. A. Yes. 

Q. Now can you tell us something about the time that 
vou had these conversations? A. Well, I stated in mv- 

Mr. Miller: If he is going to give any more than the 
date I am going to have to object. I want the date fixed 
first. 

Mr. King: That is what he is trying to do. 

The Witness: I will get at that first. 

The Court: Fix the date. 

375 The Witness: In my first conversations with Mr. 

Waindle and Mr. Ireland in 1947, we established 
that general policy of territory, and this is just another 
confirmation of the territory, and Government was mine. 
On agencies that I contacted in either Washington or out¬ 
side of the Washington area, I might have been there 
physically, and even if I didn’t make the sale personally, 
and I was working with the agency, and I was working on 
that order, I would be entitled to the commission. 

Mr. King: Would Your Honor indulge me for a mo¬ 
ment? 

Mr. Miller: If the Court please, I move to strike that 
answer. The document, I think, speaks for itself. I don’t 
think the conversation has anything to do with the docu¬ 
ment. It reaches back into ’47 for some verbal understand¬ 
ing, and this agreement between these parties was reduced 
to writing not only once, but twice, and I move to strike 
that. 
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Mr. King: There we go again on this contract. 

The Court: Overruled without prejudice to renewing it 
later on. 

«#*#•#•*#* 

376 Mr. Miller: If the Court please, we now offer in 
evidence the exhibits previously identified as De¬ 
fendant’s Exhibit No. 7 series, A through N, and Defend¬ 
ant’s Exhibits No. 8-A and 8-B, which were identified yes¬ 
terday. 

• #*#•*•##• 

377 Mr. Miller: You will no doubt recall Plaintiff’s 
Exhibit 41 which is the termination letter of Janu¬ 
ary 22, 1951, and the postscript to the letter which indicates 
that: “It occurs to us that you might care to represent 
this division on a commission basis on standard dvmo, 
Elgiloy, and sapphire items for consumption in the Wash- 
ington-Baltimore area. If so, please advise, and we will 
cover by a new agreement. ” In replying to that under date 
of January 27, 1951, Mr. Summerbell replied: “It was sug¬ 
gested in the letter that with respect to my own part in the 
activities of the Elgin National Watch Company, that I 
might be interested in working with your company on a 
commission basis on dymo, Elgiloy, and sapphire items 

as was done in the past. I would, of course, like 

378 to continue my representation of Elgin in that re¬ 
gard.” Now on direct examination Mr. Summerbell 

was asked whether or not he accepted this proposition con¬ 
tained in the postscript. I reminded him of that testi¬ 
mony, and asked him whether or not he did accept and act 
under this postscript and his own letter in reply. We sub¬ 
mit that these exhibits show that he did, whereas he testi¬ 
fied that he did not. 

Mr. King: May I just say one further thing? 

The Court: Then there was no termination? 

Mr. Miller: So far as sapphire products, diamond com¬ 
pound, and Elgiloy on a commission basis. There was a 
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termination of the retainer, but he did continue for several 
months as those exhibits show to solicit and obtain orders 
and send them in and obtain the commission on them. 

The Court: Let me see the exhibits, please. I want to 
see the termination letter. 

Mr. Miller: It is Plaintiff's Exhibit 41, and Defendant’s 
Exhibit- 

The Court: Well, I don’t understand, Mr. Miller. Exhibit 
41, the letter of January 22, 1951, provides that: “This is 
notice that we will consider our relationship terminated.” 

Now that ends the relationship. He replies that he 
379 would like to continue the relationship. 

Mr. Miller: Yes, sir. The postscript indicates 
that he might go ahead and sell these items on a commis¬ 
sion basis. The postscript of the letter is the point, Your 
Honor, and his acceptance of the postscript. That is the 
only point involved. 

The Court: Well, your theory is that this was an invita¬ 
tion to continue on a commission basis in the Washing- * 
ton-Baltimore area. 

Mr. Miller: That is correct, Your Honor. 

The Court: And that he accepted it by his letter? 

Mr. Miller: His letter, and by taking and sending in 
orders and receiving commissions. 

The Court: Didn’t he accept it as on the old basis? 

Mr. King: He didn’t accept it at all, sir. 

The Court: Didn’t he say something that sounded like 
he would go on with it? 

Mr. Miller: He accepted it on the old basis. 

The Court: What was the old basis? 

Mr. Miller: The commissions were paid. He got the 
same commissions he was getting before. And this series 
of correspondence will show that. 

• ***•#•*** 

385 The Court: The objection to Exhibits 7-A to N, 
inclusive, and 8-A and 8-B will be sustained. 

Mr. Miller: I will call Mr. Shennan. 
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Thereupon- 

James G. Sherman 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct examination. 

By Mr. Miller: 

Q. Please state your full name. A. James G. Shen- 
nan. 

386 Q. How old are you, Mr. Shennan? A. Forty- 
two. 

Q. Where do you live? A. I live in Wayne, Illinois. 

Q. 'What is your present occupation with the Elgin Na¬ 
tional Watch Company? A. I am the president of the Elgin 
National Watch Company. 

Q. How long have you been connected with the Elgin 
National Watch Company? A. It will be 21 years this 
September. 

Q. Will you please give us in summary form the various 
positions that you have held with Elgin National Watch 
Company during that period? A. When I first went with 
the company I was a student in the watchmaker’s school. 
After that I worked in various departments in the factory. 
I finally was made a foreman of one of the departments in 
1934. Then several other factory departments. I was 
made a superintendent of the factory in 1938. We had 
just one factory then. In 1942 I was made a second vice 
president of the company, an assistant to the vice president 
in charge of manufacturing. In 1946 or ’47, I think it was 
’46,1 was made a vice president. In 1947 I took over 

387 the manufacturing of the company. I was also made 
executive vice president in 1947, and president March 

1948. During that time as vice president in charge of 
manufacturing, I would supervise all the manufacturing, 
the engineering, and the research, and I still in fact super¬ 
vise the research department. 
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Q. What connection, if any, did you have with the fuse 
program and fuse work of Elgin National Watch Com¬ 
pany during World War II? A. During World War II I 
was given the responsibility of both production and con¬ 
tracting for fuse work that the company did. 
*#**•*•*•• 

Q. Is Mr. Waindle still connected with the Elgin Na¬ 
tional Watch Company? A. No, sir; he is not. 

Q. When, if you know, did his connection terminate with 
Elgin National Watch Company? A. He left the company 
in August 1951. 

Q. Did he resign? A. Yes. 

Q. Are you familiar with the three letters that 
3SS have been introduced here in evidence dated Octo¬ 

ber 18, 1948, December 29, 1949, and August 25, 
1950? A. Yes, sir; I am. 

Mr. King: I wonder if we could get the exhibit numbers 
of those. You are referring to Plaintiff’s Exhibits, aren’t 
you? 

The Witness: One is 8. The other is 36. 

Mr. Miller: Plaintiff’s Exhibit No. S. Plaintiff’s Ex¬ 
hibit No. 36, and Plaintiff’s Exhibit 41. Correction, the 
last letter should have been identified as Plaintiff’s Ex¬ 
hibit 37. 

Mr. King: Instead of 36? 

Mr. Miller: Instead of 41. 

Mr. King: Thank you. 

• *##•*•**• 

389 Q. Were you aware of the relationship with Mr. 
Summerbell as evidenced by those three letters? A. 

Yes. 

Mr. King: I object to that question. 

The Court: Overruled. 

The Witness: Yes, sir. 
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Q. Were you consulted about the $200 advance against 
commissions at the time that arrangement was made with 
Mr. Summerbell? 

Mr. King: By whom ? 

Mr. Miller: By Mr. Waindle. 

390 The Witness: Yes, sir. 

Mr. King: I object to that question, Your Honor. 
I withhold my objection until the next question. 

The Court: All right. 

(Addressing the witness) Answer yes or no. 

The Witness: Yes, sir. 

By Mr. Miller: 

Q. Did you approve of that ararngement? A. Yes, sir. 
Mr. King: I object. I move it be stricken, Your Honor. 

He is talking now about an arrangement between- 

Mr. Miller: No; I am talking about- 

Mr. King: —two people, both connected with the same 
company, out of the presence of the plaintiff, and what was 
done by them. That is highly irrelevant. 

The Court: The only question is whether he approved the 
arrangement. Overruled. He has already answered it. 

By Mr. Miller: 

Q. Now I ask you, Mr. Shennan, the reason, if you know, 
for the $200 advance against commissions as provided for 
in that letter? 

Mr. King: Objection. 

The Court: Sustained. 

Mr. Miller: If the Court please, I think I will have to 
vouch the record there on what this witness would say on 
that. 

391 The Court: Very well. 

• *#*•*•**• 

The Witness: It is my understanding that because the 
commissions actually paid were low, and because Mr. Wain¬ 
dle was asking Mr. Summerbell to do some other things for 
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him in Washington, he thought he should have a retainer 
fee. 

By Mr. Miller: 

Q. Well, now, Mr. Shennan, were you consulted about the 
letter of August 25, 1950, Plaintiff’s Exhibit 37, before that 
arrangement was made? 

Mr. King: Object to the use of “arrangement”. If you 
want to say “before the letter was written”- 

Mr. Miller: Before the letter was written. 

The Witness: Yes. 

392 Q. Did you approve the letter or the substance of 

the letter? 

Mr. King: I object to “the substance”. If he wants to 
ask him if he approved the letter—and of course with 
Your Honor’s ruling, I have no objection. 

The Court: Overruled. (Addressing the witness) An¬ 
swer ves or no. 

m 

The Witness: I approved the substance of the letter. 

By Mr. Miller: 

Q. What, if you know, was the reason for the increase in 
the advance from $200 a month to $400 per month as pro¬ 
vided for in that letter? 

Mr. King: Objection. 

The Court: Sustained. You can make your tender. 

Mr. Miller: Thank you. 

By Mr. Miller: 

Q. Go ahead. The Court says you can answer. A. The 
reason was that the duties that Mr. Summerbell was being 
called upon to perform by Mr. Waindle had increased. He 
felt that he should increase the retainer fee. 

Q. Well, now, Mr. Shennan, who in your company was 
primarily responsible for the activities of your company 
in connection with the VT fuse program? 


Mr. King: Now I object to the question and the use of 
the word “primarily” I think that is a conclusion. 

393 The Court: Overruled. 

The Witness: I was directly responsible for it up 
until the end of 1950. 

By Mr. Miller: 

Q. Well, now, Mr. Shennan, give us, if you will, what 
activities you personally engaged in in connection with 
that program on behalf of that company in the year 194S? 
• ##*•#*##• 

394 The Witness: In 1948, in March, March 16, to be 
precise, our company was invited to send a repre¬ 
sentative to a Joint Army-Navy Fuse Committee meeting, 
which was to be held in April to generally discuss the fuse 
program and the development since the end of the other 
war. We sent to that meeting Mr. George Ensign, who was 
our director of research in 1948. During the last war he 
originally started the fuse program that we had, and put it 
into production. He thereafter participated in the research 
and development on fuses. 

By Mr. Miller: 

Q. Is he connected with the Industrial Division, or what 
branch of the company? A. No, sir; he is director of re¬ 
search for the company at large. 

Now Mr. Ensign went to this meeting on the 30th of 
April. As a result of the report he brought back, I visited 
the Bureau of Ordnance of the Navy Department in Wash¬ 
ington on the 22nd of May, 1948. 

At that time I talked with Captain Hubbard, who was in 
charge of production, whom I had worked with during 
World War II. 

I talked with a Captain Crittendon, who was his 

395 deputy, I think. 

I talked with Commander Moore, who was in 
charge of the Fuse and Ammunition Division of the Bureau 
of Ordnance. 
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I also talked with Mr. Hough, H-o-u-g-h, who is an 
engineer and still is in the Ammunition Division of the 
Bureau of Ordnance, and Mr. Mathsen and Mr. Watson. 

The suggestion I made to them at that time was that X 
thought it would be most desirable for both the Bureau of 
Ordnance and for our company if we had to get back in 
the fuse manufacturing if we had a combination program of 
mechanical time fuses and VT fuses. They thought the 
idea had some merit, and suggested that we send some 
engineers to Eastman Kodak Company who were doing 
some work at that time, to look the job over. 

Q. Did you send any engineers to Eastman Kodak pur¬ 
suant to that suggestion? 

Mr. King: Excuse me. Is this still in 1948? 

The Witness: Yes, sir; May 1948. 

Yes, I did. 

I sent Mr. Ensign, who I mentioned previously, and Mr. 
Earl Schaeffer. 

By Mr. Miller: 

Q. And what was his position with the company? A. In 
1948 Mr. Earl Schaeffer was chief production engineer. 

During the fuse program of World War II he was 
396 chief engineer for the fuse plant. 

Q. For the Watch Company? A. Chief engineer 
for the Watch Company. That is right, for the watch 
operation. 

They went over to Eastman Kodak very shortly after 
that, either at the end of May or in June. 

They reported what they found and said that we could 
do that kind of work. 

So I wrote to Commander Moore that we would like to 
be in the program. 

Mr. King: Objection. 

The Court: I sustain the objection. 

Bv Mr. Miller: 

* 

Q. After the trip of your engineers did you advise, state 
what advice, if any, you gave back to the Navy Depart- 


ment as to the interest of your company in this program. 

Mr. King: Object, unless he states whether it is oral 
or written. 

Mr. Miller: Was this advice oral or written? 

The Witness: I wrote the Navy Department asking them 
that we be considered. 

Mr. King: I object. 

The Court: Sustained. 

By Mr. Miller: 

Q. Do you have with you a copy of that letter? 

397 A. I think I could find it. I don’t have it here. 

Q. As a result of your visit and the visit of your 
engineers at that time, in May 1948, did you subsequently 
receive a communication from the Navy Department rela¬ 
tive to your participation in this program? A. Yes; I did. 
I did receive a communication from the Navy. 

Q. Do you have a copy of that communication? A. Yes, 
sir; I have it here (handing a paper writing to counsel). 

Mr. Miller: I would like to have identified a letter dated 
14 July 1948 to Elgin National Watch Company, Attention 
Mr. J. G. Shennan, from A. G. Noble, Rear Admiral, U. S. 
Navy, Chief of the Bureau of Ordnance, and signed W. B. 
Moore. 

• **•••#**• 

The Court: It will be received. 

• **•***•«• 

398 By Mr. Miller: 

Q. Now, Mr. Shennan, in connection with your com¬ 
pany’s participation in this VT program, did you have 
any further contact with the Navy Department, Bureau of 
Ordnance? A. Yes; in August of 1948 we sent two of our 
engineers , the same Mr. Schaeffer I mentioned before, and 
a Mr. Robert Miller, to Eastman Kodak for a week for 
an orientation course on the VT fuse, so as to acquire the 
necessary— 
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Mr. King: Object. 

The Court: Sustained. 

By Mr. Miller: 

Q. After that did you personally make any further visits 
to BuOrd Navy Department in Washington in connection 
with this matter? A. 1 visited BuOrd of the Navy Depart¬ 
ment in February 1950. 

Q. What was done at that time? A. I visited to see if 
there was anything new in the program. 

###**••••* 

399 Q. What was the purpose of that visit, Mr. 
Shennan ? A. The purpose of that visit w’as to check 

up on the progress of the programming of fuses. 

Q. What did you find out, what did you do or find out at 
that time? A. There was no change. 

Mr. King: Objection to what he found out. I have no 
objection to what he did. 

The Court: Sustained. 

By Mr. Miller: 

Q. What did you do at that time? A. I inquired as to 
whether there were any changes. 

Q. What did you find out? 

Mr. King: Objection. 

The Court: Sustained. 

Mr. Miller: I am going to have to put that on the record, 
Your Honor. 

400 The Court: All right, make your tender. 

The Witness: There w’as no change. 

By Mr. Miller: 

Q. When was your next visit, if you made another visit 
to the Navy Department BuOrd, in connection with your 
company’s activities in the VT fuse program? A. I visited 
the Bureau of Ordnance approximately the first of August, 
1950. 
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Q. Whom did you see, and what was done at that time ? 

• •••••*•** 

The Witness: I went to the Bureau of Ordnance, the 
Navy Department, with Mr. Summerbell. I saw Com¬ 
mander Moore, Captain Mathsen, Mr. Crawford, Com¬ 
mander Freeman, and Mr. Hough. We discussed the VT 
fuse program. 

By Mr. Miller: 

Q. Who arranged that conference? A. To the best of my 
recollection I did. 

Q. You indicated Mr. Summerbell accompanied vou. A. 
Yes. 

Q. What was the occasion ? How did that happen ? Did 
you invite him to accompany you? A. Yes; I invited him 
to accompany me. 

401 By Mr. Miller: 

Q. Well, now, at that conference was there further dis¬ 
cussion of the participation of Elgin in the VT fuse pro¬ 
gram? 

Mr. King: Are you asking now with relation to the time 
in which Mr. Summerbell was present? 

Mr. Miller: I am asking about this— 

By Mr. Miller: 

Q. When was this visit that I have just asked about? 
WTiat was the approximate date of it? A. Approximately 
the first of August, 1950. 

Mr. King: And Mr. Summerbell was present? 

The Witness: Yes. 

By Mr. Miller: 

Q. WTiat was done at that time? A. At that time 
Captain Moore, who was I think in charge of production 
for the Bureau of Ordnance, said that they were changing 



178 


their program. He indicated that they would not want our 
company to make a complete VT fuse, but rather a part 
of the VT fuse. He showed me the component that they 
wanted us to consider. I looked at that. I looked at draw¬ 
ings, and asked that they send them to our plant in Elgin, 
so that the engineers who had been working on fuses could 
look them over. But I indicated that 1 thought we 

402 would be interested. 

Q. Did anything further take place at that timet 
A. Yes. We arranged that our engineers would again 
visit Eastman Kodak where this work was being done to 
get the manufacturing details. 

Q. When was your next personal contact, if any, with 
the activities of your company in connection with this VT 
fuse program or some component part of the VT fuse 
program! 

**#••••••* 

By Mr. Miller: 

Q. Before leaving this last conference, you were here 
when Mr. Summerbell testified. You were here in the 
courtroom when he testified a day or so ago? A. Yes. 

Q. About the conversation which he says took place be¬ 
tween you and him back at the Mayflower Hotel after the 
conference was over at BuOrd on or about August 1st? 
You were here and heard that testimony? A. Yes. 
********** 

403 Bv Mr. Miller: 

Q. Well, do you remember the testimony of Mr. Sum¬ 
merbell on that occasion that you asked his advice as to 
what to do? A. Yes; I remember it. 

Q. Please state whether or not you did ask for such 
advice. A. T did not. 

Q. Well, now, after those conferences of August 1st, 
what further personal contact, if any, did you have with 
the activities of your company in connection with the VT 
fuse program or some component parts? 

• •••••••*• 
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The Witness: The engineers who went over to Eastman, 
again Mr. Schaeffer, Mr. Hachtel, H-a-c-h-t-e-1, who had 
been superintendent of our fuse plant during World 
War II, came back and reported to me as to the advisability 
of manufacturing this component which the Navy had asked 
us to consider. They recommended it, in favor of it. 

The Court: They what? 

The Witness: Thev recommended that we go into that 
type of manufacturing. 

Mr. King: Was that in writing, might I inquire, or oral? 
The Witness: No; it was a verbal report. 

Mr. King: Then I move that it be stricken. 

404 The Court: Sustained; that will be stricken. 

Mr. Miller: I would just like to tender the same 

evidence. It is not an alleged conversation. It is a fact, 
we believe, rather than an alleged conversation. The 
record will show the tender? 

The Court: Yes. 

Bv Mr. Miller: 

•> 

Q. Well, now, did you personally have some further con¬ 
tact with the Navy Department, BuOrd, here in Washing¬ 
ton in connection with that same matter? A. I visited 
BuOrd, Navy Department, on the 25th or 26th of October, 
1950. I talked with Captain Adams. I discussed the status 
of the YT program at that time. 

Q. Was Mr. Summerbell there on that visit ? A. No, sir. 
Q. Well, now, Mr. Shennan, do you know Mr. George 
Fraker? A. Yes, sir. 

Q. Is he an employee of your company? A. He is. 

Q. Is he a full-time employee of your company? A. Yes. 
Q. When was he employed? A. His employment started 
the 26th of December 1950. 

405 Q. In what capacity? A. General manager of the 
Ordnance Division. 

Q. What responsibilities, if any, were given to him in 
that position at the time of his employment? A. At the 


I 




ISO 


time of Iris employment he was given complete supervision 
of the Ordnance Department. 

Q. Is that the same work that you had been supervising 
before? A. Yes. 

Q. Handling and supervising? A. Yes. We reorganized 
the handling of our ordnance items, and at that time I 
turned the—1 delegated my personal responsibility to our 
vice president in charge of manufacturing, Mr. Brandes, 
B-r-a-n-d-e-s, and he in turn supervised Mr. Fraker, who 
was general manager of the ordnance activity. 

Q. Mr. Fraker reported to Mr. Brandes? Air. Brandes 
reported to you? A. That is correct. 

Q. Now had you known Mr. Fraker before? A. Yes, sir. 
Q. How long? A. I met Mr. Fraker in March of 1942. 
Q. In what connection? A. At that time he was in the 
Bureau of Ordnance, the Navy Department, responsible 
for the procurement of—I don’t know whether it 

406 was all ammunition or at least those parts that we 
made. 

#*•••*•••• 

Q. Are you familiar with the negotiation proceedings 
of the Navy Department in connection with the award of 
a contract of this type? 

The Witness: Yes, I am. 

By Mr. Miller: 

Q. Do you know who on behalf of your company 

407 handled those procedures for your company? A. 
Yes: Mr. Fraker. 

408 By Mr. Miller: 

Q. Mr. Shennan, I am not sure whether I asked you this 
or not. What was the occasion for hiring Mr. Fraker in 
December 1950? A. I was studying the reorganization of 
our Ordnance activity, had been all fall. It was beginning 
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to get into considerable volume so that we had to re¬ 
activate the Ordnance Division such as we had in prior 
time. In searching the organization for a man of the 
proper ability and experience, I couldn’t find one, so I 
remembered Mr. Fraker. So I contacted Mr. Fraker to 
see if he was available to come with us to head up this 
Ordnance Division, which he did. 

Q. He is the same Mr. Fraker that you had known in 
connection with fuse work in World War Two! A. That 
is correct. 

Q. I believe you testified that you were familiar with the 
procedures followed by the Navy Department in negotiating 
a contract such as the two Navy contracts stipulated in this 
case. 1 believe you testified to that. A. Yes, I did. 

Q. Who on behalf of your company handled those nego¬ 
tiation procedures for Elgin Watch Company in connection 
with the second Navy contract that has been stipulated in 
this case: namely, the contract of March 31, 1951, 

409 in the approximate amount of two million dollars? 
####***### 

A. Mr. Fraker. 

**•**••*•• 

Q. Another contract has been stipulated into this case, 
that is, the date and dollar amount of the contract: namely, 
a subcontract with Thermador Electric Company. Did you 
have any personal contact with that contract? A. Yes, sir. 

Q. Do you remember the origin of that contract or sub¬ 
contract ? 

*#«*****## 

410 A. Yes, sir. 

Q. AYere you personally connected with it? A. 

Yes, sir. 

Q. When and how did it originate? A. The original 
contract was in Mav or June 1950. 

Q. Who made the original contact? A. Mr. Rieder, 
R-i-e-d-e-r, of the Navy, came to see us. 

##***#•*** 
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Q. What was done at that time as between Mr. Rieder 
and your company? 

The Court: What was that date, before you get into 
that ? 

The Witness: Late May or early June 1950, Your Honor. 
By Mr. Miller: 

Q. What was done at that time as between your company 
and Mr. Rieder, if you know? First let me ask you, where 
was Mr. Rieder from, if you know? A. He was from the 
Xaval Ordnance Test Station Annex, Pasadena, California. 
Q. What if anything was done as between Mr. Rieder 
and your company at that time in connection with 

411 this matter? A. We examined the design of this 
fuse component at that time. 

######••** 

Q. Were the drawings furnished by the gentleman from 
the Navy? A. Yes. 

Q. Did vou examine them? A. [ looked at them. ves. 

Q. Who else examined them on behalf of your company, 
if you know? A. Mr. Waindlc and Mr. Wochos, W-o-c-h-o-s. 
There may have been others, but I know of those two. 

Q. What next happened in connection with this 
Thermador subcontract, to your personal knowledge? 

412 A. We had another contract from Mr. Rieder on 
the Fourth and Fifth of August 1950. 

Q. How do you fix that date? A. I fix the date because 
I had been in Washington on the First, Second, and Third 
of August, and it occurred immediately after T returned 
to Elgin. 

#**•*•••*• 

Q. What if anything did you do on behalf of your com¬ 
pany at that time in connection with this matter? That 
is in August 1950,— A. Yes. 

0. —about August 4th. A. I reexamined the drawings 
of this fuse component and made the decision to go into the 
manufacturing of it immediately. 
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Q. Was that decision communicated to Mr. Rieder, if 
you know? 

Mr. King: Objection, unless you say whether it was oral 
or in writing. 

413 Bv Mr. Miller: 

•> 

Q. How was that decision communicated to Mr. Rieder, 
if you know? A. Orally. 

Q. Was it communicated to him? A. Yes. 

Mr. King (Simultaneously): Objection. 

By Mr. Miller: 

Q. On what date, if you know. A. The same day. 

Q. Now, who on behalf of your company followed up in 
connection with that subcontract? 

Mr. King: Which one are you talking about now? 
Thermador? 

Mr. Miller: The Thermador subcontract he has just 
testified about, in August 1950. 

A. Mr. Waindle and Mr. Wochos went to California to 
visit the Thermador Company, who were the prime con¬ 
tractors on the device of which this was a part. 

By Mr. Miller: 

Q. When did your company start production on that 
item, the assembling of materials and production of that 
item? A. We started within one or two weeks of the time 
we had the telephone call from Mr. Rieder. 

414 Q. How soon after your approval of it, your com¬ 
mitment to do the work as testified bv vou, did vour 

people start assembling the materials? A. We were re¬ 
quired to deliver a hundred by the first of September, and 
the production of the rest of the contract was to follow as 
quickly thereafter as possible. To the best of my knowl¬ 
edge, we approximately met the original schedule for the 
hundred, so we must have started within a couple of weeks. 

Q. Now, there is another contract involved in the stipula¬ 
tion of this case: namelv, a contract with Picatinnv 

* 7 «. 
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Arsenal, an item of some $25,000 as stipulated, and of some 
$14,920 as agreed to during the trial of this case. I)o you 
remember that contract! A. Yes, sir. 

Q. Do you know who on behalf of Elgin National Watch 
Company negotiated that contract! 

Mr. King: Objection. 

The Court: Overruled. 

A. Mr. Waindie negotiated that contract. 

Bv Mr. Miller: 

Q. There has also been some testimony in this case about 
some Government contracts for clinometers. Did your 
company pay any commission to anyone on those clino¬ 
meters? A. No. 

415 Q. Did your company pay commission to anyone 
on the Thermador subcontracts— A. No. 

Q. —involved in this case? A. No, sir. 

Q. Did your company pay a commission to anyone on 
the Picatinnv Arsenal contract? A. No, sir. 

Q. Did your company pay a commission to anyone on the 
BuOrd contracts? A. Referring—? 

Q. The BuOrd, the two that I have inquired about. A. 
No, sir. 

Mr. King: For the benefit of my understanding, the con¬ 
tracts vou call BuOrd were the two— 

•> 

Mr. Miller: That have been stipulated. 

Mr. King: The two of the Navy Department? 

Mr. Miller: Two of the Navy Department that have been 
stipulated about in this case. 

Mr. King: Thank you. 

A. (Continuing) No, we did not pay any commissions on 
those contracts. 

By Mr. Miller: 

Q. Did your company, to your knowledge, ever pay any 
commission on Government contracts for Ordnance 

416 or military items? A. I don’t know of any time 
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where we have ever paid a contract* on military 
work since I have been with the company. 

Q. Does your company have any policy in that con¬ 
nection? A. Yes, sir. We have a very firm policy in that 
connection, and have had as long as I have had any 
acquaintance with it. 

Q. Is that policy well known to the executive officers and 
division heads of your company? 

Mr. King: Objection. 

The Court: Sustained. 

Mr. Miller: I want to tender the answer. I would like 
to tender the answer. A. Yes, the policy is well known to 
the executives and principal officers of the company. 

By Mr. Miller: 

Q. Including the division heads of your company? A. 
Yes, sir. 

Mr. Miller: I want to tender these— I assume there is 
the same objection. 

Mr. King: Y r es, there is. 

The Court: Sustained. 

By Mr. Miller: 

417 Q. Including Mr. Brandes, the vice president that 

vou have mentioned? A. Yes. 

* 

Q. Including Mr. Fraker, the Ordnance Division head 
that you have just mentioned? A. Yes, sir. 

Q. Mr. Waindle, who was the head of the Industrial 
Products Division at one time? A. Yes, sir. 

#*#«*****# 

Q. Mr. Shennan, you may have covered this, but I am 
not sure, so I would like to ask you: You testified about the 
trip that Mr. Waindle and Mr. Wochos made to California 
in connection with the Thermador subcontract. Had vou, 
on behalf of your company, made any commitment in con¬ 
nection with that matter, even before their trip? 


Sic 
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Mr. King: Objection. 

A. (Simultaneously) Yes, sir. 

The Court: Overruled. 

A. (Continuing) Yes, we committed ourselves before 
that. 

Mr. King: In writing? 

The Witness: Verbally. 

418 Mr. King: With whom? 

The Witness: With the Thermador Electric Com¬ 
pany. 

«#***•••#* 

Cross Examination 
By Mr. King: 

**##*#***• 

423 Q. Now, Mr. Shennan, you have testified concern¬ 
ing Defendant’s Exhibit Number 9, which I again 
show to you. Is that correct? A. Yes, sir. 

Q. As ! understand it, the YT fuses mentioned in De¬ 
fendant's Exhibit Number 9 of 100,000 each, that was an 
abortive affair. You never got any contract as a result of 

that, did vou? A. That is correct. 

* 

*«#**##•*• 

427 Mr. Shennan, I believe, if I remember cor¬ 
rectly, that you testified the company had a policy 
not to pay commissions on military business; is that right? 
A. Yes. sir. 

Q. Who initiated that policy? You? A. That was 
initiated long before I was there, so far as I know. 

Q. And it is a well known, accepted policy in the com¬ 
pany? A. Yes, sir. 

O. Never violated? A. It shouldn’t be violated. 

O. Do you know whether it ever has been? A. Not to 
my knowledge. 

Mr. King: T would like to get Plaintiff’s 16 and 7. 

(Discussion off the record, concerning location of ex¬ 
hibits.) 


Q. 1 show you, Mr. JShennan, Plaintiff’s Exhibit Number 
17, which apparently is an invoice dated November 4, 1949, 
which indicates that the product mentioned therein was 
sold to the Signal Corps Procurement Agency in 

428 Philadelphia. That is a Government installation, 
isn’t it? A. It is a Government installation, yes. 

Q. It is a military installation, isn’t it, the Signal Corps ? 
A. Yes. 

Q. And the document shows that Reproducer phonograph 
needles were sold to that agency in the amount of $175.20? 
A. Yes, phonograph needles. 

Q. That shows that Mr. Strootman got a commission of 
5 per cent and Mr. Summerbell got a commission of 
2 1 /* per cent, doesn’t it? A. That is what it shows, but it is 
not a military item. 

Q. Oil. You mean the Signal Corps is not a military— 
I understood you to say, now—let’s get this straight: I am 
not trying to trap you—that you had a policy that there 
were to be no commissions paid to military establishments 
of the Government; is that correct? A. No, sir, I didn’t 
say that. 

Q. Well, what is your testimony? A. I said we would 
not pay any commissions on military work. 

Q. Work? What do you mean by military work? A. 
Well. I think I should probably explain that: I mean 
military products. I don’t think a phonograph 

429 needle would be called a miltary product. 

Q. Well, isn’t any product that the military buys 
a military product? A. I don’t think so, no. They buy a 
great many standard products. 

• *#••*•*#« 

430 Q. Now, Mr. Summerbell, did I understand you to 
testify—excuse me. Mr. Shennan, did T understand 

you to testify on direct that you were the one that initiated 
the company’s participation in this Government business, 
fuse program, YT fuse program? A. Yes. 
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Q. You and you alone? A. Yes, I was in charge of the 
thing. 

#*##*##•** 

432 Q. Now, Mr. Shennan, again returning to the 
testimony you gave in Chicago on July 31, 1952, I 

ask you if— 

Mr. Miller: What page? 

By Mr. King: 

Q. (Continuing) —you did not testify on page 114 as 
follows on that occasion: 

“Question: Did you or do you consider the plaintiff Mr. 
Summerbell to be in the category of an influence peddler? 
“Answer: Xo, I wouldn’t say that I did.” 

Is that still a correct statement? Well, I will ask you 
first, did you make that statement? A. Yes, I made it. 

Q. Is it still correct? A. Yes. 

Q. Now, you further testified, on page 103, did you not, 

“Question: And your definite understanding—” 

#####***** 

433 Q. (Continuing) “Question: And your definite un¬ 
derstanding is that he was not to receive any com¬ 
missions or not to act as sales representative for precision 
parts and assemblies, is that correct? 

“Answer: That is my understanding. 

“Question: Are you reasonably certain of that under¬ 
standing, Mr. Shennan? 

“Answer: Yes. 

“Question: Your company publishes a magazine known 
as “The Watch Word,” doesn’t it? 

“Answer: Yes. 

“Question: Is that a monthly publication? 

“Answer: Yes. 

“Question: Who puts it out? 

“Answer: The company publishes it. 
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“Question: Do you have a division in the company which 
has charge of getting together the material for this maga¬ 
zine? 

“Answer: We have an editor, yes. 

“Question: And he has a staff? 

“Answer: Xo, he does the job himself. 

434 “Question: And the printing is done outside of 
the company? 

“Answer: That is correct. 

“Question: How long has that magazine been published 
by the Elgin National Watch Company? 

“Answer: Twenty or thirty years. 

“Question: It is circulated generally both to employees 
and customers and friends of the Elgin National Watch 
Company, is it not? 

“Answer: No, it is not. 

“Question: Whom is it circulated to? 

“Answer: It is circulated to employees by subscription 
although there are a few subscriptions by others than em¬ 
ployees, perhaps relatives of employees. 

“Question: Do you ever send it to customers? 
“Answer: We have sent certain of what we call 
anniversary issues to customers on our anniversaries, the 
75th year or the 80th year or the 85th year; but we normally 
do not send it to customers. 

*#*#•*••#* 

435 Q. Now I show you Plaintiff’s Exhibit 48, page 
39 of this magazine called, “The Watch Word,” 

which contains a picture of Mr. Summerbell and other sales 
solicitors of the company, including Mr. Waindle. I have 
stated correctlv what the picture shows, haven’t I? A. 
Yes. 

Q. It is headed, 

“22 Sales Solicitors Represent Elgin I.P.D.” Is that 
correct? A. Yes, sir. 

Q. And the “I.P.D.” means Industrial Products Division, 
isn’t that correct? A. Yes, sir. 
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Q. In the body of the article, it says as follows, does it 
not: 

“Among the major items manufactured and sold by 
Elgin’s Industrial Products Division are Dymo (diamond 
compound and accessories), sapphire products, Elgiloy 
(metal from which Durapower Mainsprings are 
43(5 made), and the contract manufacturing of small 
parts and assemblies.” 

As 1 understand it, you state that is not correct, isn’t 
that right ? A. That is what it says in the magazine. 

Q. Excuse me. You state that I have correctly quoted 
what the magazine says? A. Yes. 

Q. But it is your position now that that is an inaccurate 
statement, is that right ? A. I think that is a general state¬ 
ment of what the division does. 

###•#•*•** 

437 Q. Mr. Shennan, I show you a photostatic copy of 
a memorandum from you to Mr. R. F. Waindle, dated 
August 11, 197)0. A. August 31st. 

Q. August 31, excuse me, 197)0, bearing the initials 
“J.G.S.,” and ask you if that is an accurate copy of the 
original of that memorandum. A. Yes, sir. 

Q. And it was sent by you to Mr. Waindle? A. That is 
correct. 

Q. This is an interoffice correspondence, isn’t it? A. 
Yes, sir. 

Q. This document was never, to your knowledge, given 
to anybody except Mr. AVaindle, is that correct? A. It was 
sent to Mr. Waindle, that is right. 

Q. And him alone? A. Yes. There are no copies marked 
on there. 

Q. Now, you state in this memorandum, don’t you— 

*#***•**## 

The Court: Let’s get it identified first. I so rule. 
Then you can go ahead with whatever use you wish 
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to make of it, and if there is any objection, I will rule at 
that time. 

Mr. King: It’s just that I didn’t intend to offer it, and I 
just wanted to— 

The Court: Well, you have had it identified. It is your 
instrument up to this moment. 

Mr. King: All right. 

The Deputy Clerk: Number 50. 

The Court: Plaintiff’s next number, for identification. 

*•#••••**# 

Q. You state in that exhibit, do you not, Mr. Shennan, 

“In your letter to Mr. Summerbell about his compensa¬ 
tion, you made no mention of commissions. It is my under¬ 
standing that he is not to be paid a commission on any of 
this work. 

439 “Is this thoroughly understood by him, and is it 
in writing? If not, it should be. Also, has this 

recommendation concerning Mr. Summerbell gone through 

the Salary Committee?” 

* 

That is what it says, isn’t it? A. Yes, sir. 

Q. Now I show you another memorandum, dated the same 
day, from Roger F. Waindle to you, and ask you if that is 
an accurate photostatic copy of that memorandum. 

• •*••**«*• 

Mr. King: I would like to have that identified as the 
next exhibit. 

Q. This memorandum of August 31st from Waindle to 
you is in reply to your memorandum to Waindle. 

440 isn’t that correct? A. Yes, sir. 

Q. This memorandum states, does it not, 

“When we set Mr. Summerbell up on the $200 a month 
compensation for services, we very carefully worded a 
letter to him, with the assistance of the Legal Department, 
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to limit our liability as much as possible and still have a 
working arrangement. 

“Our last letter increasing the compensation was 
approved by the Legal Department as not affecting the 
terms of the relationship that exists between Mr. Summer- 
bell and our company.’’ 

It states that, does it not ? A. In that paragraph it does, 
ves. 

•f 

• ••••**•## 

441 Q. Do you know whether that paragraph I have 
read you is an accurate statement ? A. I think it is 

in connection with the rest of the memo. 

##**#»#*#• 

442 Q. Mr. Shennan, I ask you if you did not testify 
in Chicago, on July 31, 1952, as follows, reading 

from page 124: 

“Question: What did you do at that time? 

“Answer: 1 went back to the Navy Department. Mr. 
Summerbell accompanied me to check and see what the 
current status was of the V. T. fuse program, although I 
know that in the official papers assigning certain military 
work to the company, the V. T. fuse program had not been 
included in the program—I presume you would call it that 
—in the program we had with the Navy, and at that 

443 time we visited Mr. William B. Moore, who was then 
a captain, and he suggested that we consider the so- 

called rear fittings, rather than the entire V. T. fuse, and 
showed us a sample of it and said that he would send 
samples and drawings out for us to look over.” 

Did you so testify? A. Yes, sir. 

***••••••* 

445 Redirect Examination 
By Mr. Miller: 

Q. In the cross-examination there was inquiry made about 
the item as shown in Plaintiff’s Exhibit 17, Needle Re- 
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producer. Do you know what that item was! A. Yes, sir, 
I do. 

Q. What was it! A. It was a phonograph needle with a 
sapphire tip in it. 

• ••••••••* 

Recross Examination 
By Mr. King: 

Q. Mr. Shennan, does that needle have any metal com¬ 
ponents in it! A. Yes, sir. 

• **•••*•*• 

446 The Court: Let me ask you a few questions. 

The Witness: Yes, sir. 

By the Court: 

Q. When was the Sapphire Division of your company 
organized? A. About the end of the war, Your Honor, 
either late ’44 or early ’45. 

Q. In 1946, what did the Sapphire Products Division 
manufacture? A. They manufactured sapphire plug 
gauges and ring gauges. They manufactured the Sapphire 
Tipt Micrometers which were mentioned earlier. 

We had an item called a gauge foot. It is a small screw 
with a little piece of sapphire in the bottom so when you 
are gauging a piece of work the foot doesn’t wear and you 
get accurate measurements. 

Then we had been manufacturing and selling Sapphire 
Tipt Phonograph Needles. 

There may have been other minor items, sir. They 
are the principal ones that I remember. 

Q. But they could be grouped in the category of metal 
products having sapphire? A. Mostly, yes, sir. The plug 
gauges, for example, had a plastic or rubber handle; 

447 it is a little handle about like my finger, with a 
cylinder of sapphire ground and polished to close 

limits that you put in the hole to see how big the hole is. 
The reason for the plastic or rubber handle is so that you 
wouldn’t break it as you put it in. 
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Q. There were no abrasives? A. No, sir. They came 
in a little later than that; according to my recollection about 
’46 or ’47. 

Q. That was the diamond? A. Yes, sir, that was the 
outgrowth of our work with sapphire. We had to learn 
how to do precision grading of crushed diamond in order 
to do quality work on sapphire, and by research we found 
a more accurate way to grade it than had been known be¬ 
fore, so that we could sell it, which we have been doing. 

Q. Then when was it you went into the manufacture of 
Elgiloy? A. My recollection was that that was ’48 or ’49. 
We introduced a watch main spring made of Elgiloy in ’47 
and I think it was the next year before we had any time 
or capacity available to try to do anything else with the 
material. 

Q. The Sapphire Products Division manufactured that, 
although it had nothing to do with sapphire? A. That is 
correct. 

Q. And the Sapphire Division manufactured 
448 diamond compound although it had nothing to do 
with sapphire? A. That is right. We changed the 
name of the division when we got into the Elgiloy because 
it no longer characterized the type of work we were doing. 

Q. When was it you got into precision parts? A. My 
recollection was that that was in 1948. One of the exhibits 
has the date on it, and I remember the date as June 21st. 

Q. You mean that change of name? A. Yes, sir. I think 
that is the one. It was June 21st or either ’48 or ’49. 

Mr. King: September, wasn’t it? 

The Court: September 16th was the change of date. 
A. That is the time. Was that 1948, sir? 

The Court: Yes. 

By the Court: 

Q. Now, these component parts which were put in fuses 
would be comprehended by the term “precision parts,” 
wouldn’t they? A. Yes, sir. They are precise parts. 
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Q. So in September of 1948 you were making precision 
parts but you were not making parts for use in fuses? A. 
That is correct, sir. 

Q. When was it you made the first parts with 

449 respect to fuses? A. We made some pinions for 
Frankford Arsenal, and I am sorry, sir, I can’t re¬ 
member the date; I think it was late ’49 or early ’50. 

Q. Were those mechanical fuses or V. T.’s? A. Those, 
so far as I recall, were parts for mechanical fuses that 
were being repaired. 

Q. To your knowledge, did Mr. Summerbell have any¬ 
thing to do with that? A. My recollection is that the order 
came through from Frankford; whether Mr. Waindle w-ent 
to get it or whether they sent it to him I don’t know, but 
my recollection is that Mr. Summerbell was kept aware of 
that. 

Q. Is that the renovation job that he referred to in his 
testimony? A. No, sir, that is another job. This was a 
direct requirement of Frankford Arsenal. 

Q. Now, the five contracts which are in dispute all relate 
to V. T. fuses, do they not? A. There were tw’o sub¬ 
contracts of Thermador. That is a component of the Rocket 
rather than a V. T. fuse. 

Q. What is the difference? A. A V. T. fuse is the nose 
of a round of ammunition. It emanates a radio wave of 
some sort which sets it off when it gets near an object. 

The Rocket fuse is fired from a plane, and the 

450 device we made is a mechanical device and it is not 
an electronic device. 

Q. Would you place the Rocket fuse in the category of 
a mechanical fuse? A. Yes. This element we made is a 
mechanical device; it is not an electronic device. 

Q. As I understand it, you made mechanical fuses during 
the Second World War. A. Yes, sir, we did. 

Q. But you didn’t make V. T. fuses? A. No, sir. 

Q. Or any parts for them? A. We made no parts for 
them. 
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Q. Did you make any parts for the Rocket fuses? A. 
No, sir, we didn’t. 

Q. But you say the Rocket fuses would come within the 
category of mechanical fuses? A. It is a mechanical de¬ 
vice, yes, sir. This was a new development, the Rocket 
fuse of the type we are working on, since the Second 
World War. 

The Pictanny contract also had something to do with the 
Rocket fuse. The first ordnance contract had to do with 
the component of a V. T. fuse; the second contract had to 
do with the components of a Rocket fuse, the March 31st 
contract. 

Q. And you first became interested so far as 
451 production is concerned, in the Rocket and V. T. 

fuses sometime in ’48, is that correct? A. In the 
V. T. fuse in ’48 and in the Rocket fuse in 1950, so we 
were interested in fuses in general, as we always have 
been. 

Q. But even though you had equipment for manufacture 

of mechanical fuses that wouldn’t necessarilv mean that 

•> 

you had equipment for the manufacture of V. T. fuses? 
A. Not the entire fuse, no, sir. We did have equipment 
for the manufacture of a large part of the component that 
we are now making and which was the subject of the first 
ordnance contract. 

Q. So when you became interested in the V. T. fuse in 
’48 you were simply applying former knowledge to a new 
weapon, is that it? A. I thought that our skills would fit 
the V. T. fuse, because although it is electronic the parts 
are very small and very delicate. I felt that the nature of 
the work our people did and were used to doing would lend 
itself to efficient manufacture of the V. T. fuse, and later 
on the Navy decided they would rather have us do this 
mechanical part of the V. T. fuse. 

Q. That is what you did in the contract? A. The one 
dated February 28, 1951, the second one is the component 
of a Rocket fuse, the March 31st contract. 
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452 Q. Let me put it this way: Then you became in¬ 
terested, so far as production is concerned in rela¬ 
tion to fuses other than mechanical fuses, in 1948, for the 
first time? A. Yes, sir. 

Q. And that interest was manifested by a conference 
with some officials of the Navy Department in Washington? 
A. Yes, sir. 

Q. As a result of that, what did you do to further your 
interest in those fuses? A. In the V. T. fuse? 

Q. Well, fuses other than mechanical fuses. A. We sent 
our engineers to Eastman Kodak Company where they 
were—I think it is safe to say they were making them— 
and studied the manufacturing to determine for ourselves 
whether or not we thought we could do it. 

As a result of that study we made we felt we were quali¬ 
fied to do it and so informed the Navy, with considerable 
detail as to how many and how much floor space and how 
many people it would require and how long it would take 
to get into production, and so on and so forth. 

Q. Did you submit any bids prior to 1950? A. No, sir, 
there were no requirements for the fuse at that time. 
They were simply studying the industrial mobilization pro¬ 
gram so that if we had to mobilize they would like to have 
some general idea who they could call on for 

453 various kinds of work, and that study went on be¬ 
tween the two wars; I think it continued all the time. 

Q. Then you didn’t come to Washington for consultation 
again until 1950? A. That is right, sir. 

Q. And what brought you to Washington then? A. I 
can’t remember the reason for my visit in February. T 
think I was down here—in fact I am quite certain I was 
down here on some tariff problems, and in the course of 
my visit T dropped over to pay a call on the Navy Depart¬ 
ment. 

Then of course in the summer of 1950 the Korean War 
had started and it became pretty obvious that something 
was going to happen. 
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Q. You make some distinction between military products 
and Government products. Of course, I understand that 
a nail that you might sell the War Department that they 
use in a military installation, if you manufactured nails 
in mass production, wouldn’t be called a military product, 
is that correct? A. No, sir, I would call that a standard 
product. 

Q. Is a standard product equivalent in your nomencla¬ 
ture to a Government product? A. I don’t think I could 
say that directly, no. 

A Government product could either be a standard 

454 product or an ordnance, let’s say a military item 
like a fuse, something the military is going to use 

directly or they might also require gauges, such as they did, 
or they might require diamond powder; they might require 
certain parts, and I realize the distinction is a little hazy 
but we always had in mind that we would not pay com¬ 
missions on any direct military item. 

Q. You mean something that went into a weapon? A. 
Well, that would be one classification. That is the principal 
thing we make. Or, for example, we make timekeepers for 
the military service and we have never paid a commission 
on any timepiece for military uses. They don’t buy civilian 
timepieces. 

Q. You sold some bearings and paid a commission? A. 
Yes. They were sapphire parts. It was a small order, an 
experimental order. 

Q. What did they go into? A. That contract that we 
looked at this morning, I don’t know what they went into: 
there were 36 bearing inserts. 

Q. Did they go into a weapon? A. I don’t think so. It 
probably was an instrument of some kind. I would say 
an instrument was a military product, but here was a case 
they were experimenting with something and wanted a few* 
pieces. 

455 Q. Couldn’t the diamond compound be used in 
connection with the refurbishing of a weapon? A. 
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The diamond compound could be used in dressing the tools 
that might be used. 

The compound in and of itself has no use except in tool 
work and wire drawing. It is a polishing compound that 
puts a better finish on a tool. You couldn’t use it itself as 
an end product. 

Q. It makes the tool that you use on a product more 
exact? A. It makes it more exact or a better finish. If 
you were using a mold you would have a better finish in 
your mold and whatever came out of the mold would have 
a better finish; or if you put a better finish on a tool it cuts 
more efficiently. 

Q. I notice Exhibit 8, the letter of October 18, 1948, ex¬ 
cepts horological application of diamond compound. Is 
the diamond compound applied to timepieces? A. It is 
used by watch repairmen and we have distribution set up 
to sell odd repair parts and some tools and watchmakers’ 
supplies. They use it to polish little parts in their watch¬ 
makers’ lathes. 

• ••*•*•••* 

456 By Mr. King: 

Q. Mr. Shennan, was your company in June of 1950 able 
to take on anv contracts with the Government in connection 
with these so-called Rocket fuses? A. I don’t know that 
I can answer whether we were able; I don’t know that we 
took any on. 

Q. I am asking you if you were equipped to do anything 
for the Government in connection with those fuses at that 
time. A. I think we had the personnel and certainly in 
the watch division we did, who were familiar with fuses, 
and we had space and we had equipment. 

Q. As I understand it, then, in June of 1950 you could 
have handled a contract for a military installation of the 
Federal Government promptly, is that correct? A. I think 
we could. If we did in August we could have in June. 
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458 Mr. Miller: No, but in connection with his testi¬ 
mony I would like to offer in evidence the two docu¬ 
ments that have been identified by the plaintiff as Plaintiff’s 
Exhibit 50 and Plaintiff’s Exhibit 51. 

Mr. King: I have no objection. 

The Court: They may be received. 
**#*#••*•• 

459 George W. Fraker 

was called as a witness by the plaintiff, and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Miller: 

Q. What is your full name? A. George W. Fraker. 

Q. How old are you, Mr. Fraker? A. Thirty-seven. 

Q. Where do you live? A. Wayne, Illinois. 

Q. What is your official position, if any, with Elgin 
National Watch Company? A. I am general manager of 
their Ordnance Division. 

Q. IIow long have you been employed in that capacity? 
A. Since December 26, 1950. 

Q. How long have you known Mr. Shennan? A. Since 
the early part of 1942. 

Q. In what capacity or under what circumstances did you 
know him at that time? A. I met Mr. Shennan at the 
beginning of World War II 'when I was the technical pro¬ 
curement officer at the Bureau of Ordnance. 

Q. Are you an engineer by formal educational training? 
A. I am not. 

460 Q. Have you had any practical experience in the 
engineering field, particularly the ammunition or 

fuse field? A. As a technical procurement officer in the 
Bureau of Ordnance during World War II, I had charge 
of the procurement and the production of quite a few of 
the ordnance fuses for the Navy, and as such I had approxi¬ 
mately four years training plus ordnance work at the gun 
factory and other ordnance activity. 


Q. Did you have contact with Elgin National Watch 
Company in that time and in that capacity? A. I did. 

Q. After your World War II service, when were you 
separated from the service, after World War II? A. Early 
in 1946. 

Q. Where were you working at the time—did Mr. Shen- 
nan contact you or did you contact him about employment 
with Elgin National Watch Company? A. Mr. Shennan 
contacted me the early part of December, 1950. I was then 
employed by Cannon Mills in New York; had charge of 
their retail towel sales. 

Q. After you came to work for Elgin National Watch 
Company as the head or general manager of the Ordnance 
Division, what was your initial assignment? A. When I 
first talked to Mr. Shennan in New York it was decided 
that I would join the company in charge of the 
461 production and have complete charge of production 
and procurement of the various ordnance devices 
which Elgin Watch Company would like to—the type of 
business they would like to get into. 

My first assignment after joining the company was to go 
to Washington and review the various ordnance programs 
for both Army and Navy, and try to ascertain what of 
these various devices I felt from my experience and knowl¬ 
edge of Elgin’s facilities, which I gained in World War II, 
where Elgin would best fit into the picture. We were 
looking at it for something which had good volume, a very 
difficult item which I felt they were qualified to handle. 

Mr. King: For purposes of determining whether I would 
like to object, would you tell us the date of this? 

Mr. Miller: I was getting ready to ask that question. 

Mr. King: Oh, I am sorry. 

By Mr. Miller: 

Q. What was the date of that survey or investigation ? 
A. I came down to Washington December 26, 1950, and 
spent a couple of days here before going to Elgin, because 
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I wanted a chance to reacquaint myself with the Bureau 
of Ordnance. 

I was interested to find out how many of the officers and 
engineers whom I worked very closely with were still on 
duty at that time. 

462 Q. What was the result of that survey or investiga¬ 
tion ? A. As a result of that survey I went to Elgin 

and reported my recommendations to the executive com¬ 
mittee of the company. 

Q. Was Mr. Shennan a member of the executive com¬ 
mittee? A. He is chairman of our executive committee. 

Q. Whose responsibility was it at that time to negotiate 
any contracts that were to be negotiated with the Navy? 
A. The Bureau of Ordnance. 

Mr. King: You mean at the time he went from Washing¬ 
ton to Elgin? 

Bv Mr. Miller: 

Q. Well, at the time you were employed by the company, 
after you were employed by the company, whose responsi¬ 
bility was it? A. From December 26th on it was my sole 
responsibility to handle all negotiations on the Government 
contracts. 

Q. Had the company at that time received any invitation 
to make a proposal from the Bureau of Ordnance? A. Yes. 
The Elgin Watch Company, along with all the clock and 
watch companies had received the routine proposal which 
goes out from the Navy Department asking us to bid. 

Mr. King: I object and I move to strike the answer unless 
they produce the routine proposal, which I understand is 
in writing. 

#••#•••••• 

463 Q. What was the date of that invitation, if you 
remember? What was the date, if you remember, 

of that invitation? A. December 12, 1950. 

*••••••••• 
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464 Q. What, if anything, did you do in connection 
with that invitation to bid? What was done by you 

or by anyone else under your supervision? A. The first 
thing I did on reviewing the bid was to go back to Washing¬ 
ton, discuss the item in question with members of the Bu¬ 
reau from a technical standpoint, review it to see what 
additional facilities I thought we would need. I then re¬ 
turned to Elgin—there were several trips made during that 
period—and assembled cost data that we had to get together 
from our Elgin Watch Engineering Section who were 
handling the work at that time, and also the facilities in¬ 
formation which I needed in order to submit a proposal to 
the Bureau. 

Mr. King: Would you fix the time? 

By Mr. Miller: 

Q. Will you give the dates of those visits that you have 
indicated just now in your testimony that you made 

465 in connection with studying this proposal? A. I 
visited Washington, the 8th, 9th, 10th, and 11th, in 

connection with that proposal. 

Mr. King: Of what month, please? 

The Witness: January. 

By Mr. Miller: 

Q. As a result of this study, did the Elgin National 
Watch Company make a proposal in reply to the invitation 
to bid? A. A proposal was made by me on January 15th 
and submitted to the Bureau. 

Mr. King: I am afraid we didn’t get the year either 
of your visit, or this proposal. It was January, 1951, is 
that correct? 

The Witness: Yes. 

Bv Mr. Miller: 

* 

Q. Was your proposal accepted immediately? A. No, 
it was not. 
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Q. What, if anything further, did you do in connection 
with that proposal? A. Well, there were 12 companies, 
including ourselves, that had been invited to submit a 
proposal. 

Those proposals were all very carefully screened by the 
Technical Section for engineering ability and know-how to 
produce the item in question. Then they were re- 

466 viewed by the negotiators who looked at it from a 
financial standpoint and from a price standpoint. 

We happened to be one of the two low bidders. 

I was asked by Commander Gichner to come to Wash¬ 
ington to negotiate a contract. That contract negotiation 
took place on January 25,1951. 

Q. Did anyone from Elgin National Watch Company ac¬ 
company you on that visit? A. Yes, sir. Mr. Schaeffer, 
who is our chief engineer for the Watch Division, accom¬ 
panied me on that visit. 

Q. Anyone else? A. Not from our company. 

By the Court: 

Q. You said the Watch Division? A. Yes, sir, that is 
correct. 

Q. And not the Industrial Products Division? A. No, 
sir. 

Bv Mr. Miller: 

* 

Q. Who was present at that conference on behalf of the 
Navy, if you remember? A. Commander Gichner, who had 
just come on board at that time, who was a reserve officer 
during World War II with me, was a technical representa¬ 
tive at those discussions. 

The negotiator was Mr. Watson. 

The representative from the contracting officer 

467 was a Mr. Harry Tayloe. 

The representative from the Facilities Division of 
the Bureau of Ordnance was Mr. Oliver Green. 

Q. Did Elgin National Watch Company obtain a contract 
following that conference from the Bureau of Ordnance? 
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A. That is correct. We received a dispatch award on Feb¬ 
ruary 28th. 

Q. Is that the date of the contract? A. That is the date 
of the contract. 

Q. You are the custodian of that contract on behalf of 
Elgin National Watch Company? A. That is correct. 

Mr. King: Which one is that, might I inquire, Mr. 
Miller? 

Mr. Miller: That is the first BuOrd contract. 

Q. Did you handle the negotiations on behalf of Elgin 
National Watch Company in connection with the second 
BuOrd contract which has been referred to in the stipula¬ 
tion in this case, dated March 31, 1951, in the amount of 
approximately $2,000,000? A. I did. 

Q. The first contract was in the amount of approx- 
468 imately two million five ? A. That is correct. 

Q. Please state whether or not essentially the 
same procedure was followed by you and by the Navy in 
connection with the handling of the negotiation of that 
second contract. A. The same procedure was followed. 

Q. What was the date, if you know, of the invitation 
from the Navy for a proposal on the second contract? A. 
We received an invitation from the Navy Bureau of Ord¬ 
nance on March 2, 1951. 

Q. What did you do after receipt of that invitation? A. 
Upon receipt of that invitation, pretty much the same pro¬ 
cedure was followed. 

I consulted with Mr. Schaeffer, our Elgin Watch Com¬ 
pany engineer, and also a Mr. Alfred P. Barton, who was 
our new ordnance engineer. 

We reviewed it and worked out the necessarv cost in- 

* 

formation to submit a proposal which was submitted to the 
Bureau on March 15th. 
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Q. Was that proposal accepted immediately? A. It 
was not. 

469 Q. Were further negotiations required? A. Yes. 
There were several series of negotiations which took 

place March 16th, the 20th, 21st, 22nd, and again on the 
25th, when a contract was finally negotiated. 

Q. Was a contract awarded to Elgin National Watch 
Company? A. A contract was awarded to Elgin National 
Watch Company. 

Q. Under what date? A. March 31, 1951. 

Q. Do you know whether the item covered by the second 
contract, the item to be produced, was the same kind of 
item as that covered by the first contract, or was it a differ¬ 
ent item? A. It was different. 

Q. Within security regulations, could you enlarge upon 
that to indicate the basic differences in those two items? 
A. One was a safety device used in gun ammunition. The 
other item in question was a fuse used in Rocket am¬ 
munition. 

Mr. King: W T as a fuse, did you say? 

The Witness: Yes, sir, it was a fuse. 

By Mr. Miller: 

Q. Does that indicate the basic differences? A. That is 
correct. 

Q. Is there anything more you can tell us about 

470 those two items, within security regulations? A. I 
think that I could say this, that one item is fired out 

of a gun, a rotating gun, which has a terrific setback 
charge which requires a very complicated mechanism to 
withstand that terrific shock, whereas the other item is 
launched from a rocket which has a very low initial starting 
thrust from the launching of a rocket. 

One was used as a safety device, whereas the other 
actually initiated the round of ammunition. 

By the Court: 

Q. What do you mean “initiated the round”—fired it? 
A. Yes, sir. When it hit the target it would fire it. 
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By Mr. Miller: 

Q. Do you have certified copies of those two contracts, 
furnished to you by the Navy, at your request, with all 
classified material stricken out by the Navy? A. I do. 

Mr. Miller: I would like to have the documents identi¬ 
fied as Defendant’s Exhibit No. 10. 

By the Court: 

Q. Does Defendant’s Exhibit No. 10 include both 

471 contracts? A. They are both there, Your Honor. 

• ••#•••••• 

Q. I want to ask you one further question, Mr. Fraker, 
before offering this exhibit in evidence. 

I notice from the first page of the first contract num¬ 
bered NOBD 113378 the dollar amount is shown as 
$2,757,500, whereas the dollar amount mentioned in the 
stipulation in this case is $2,557,500. Do you know what 
accounts for that difference? A. I do. There is an item 
of $200,000 which was set up on a not-to-exceed basis to 
cover special tooling which was set in the contract at cost. 

Q. Now, directing attention to the second contract con¬ 
tained in this certificate, Defendant’s Exhibit No. 10, the 
second contract being known as number NOBD 11597, in 
the face amount of $2,165,000, whereas the stipulated 
dollar amount of that contract is $2,040,000; do you know 
what accounts for the difference of $125,000? A. The 
$125,000 also covers special tooling which vras the cost to 
the Government. 

Mr. Miller: I would like to offer this exhibit in evidence, 
Your Honor. 

• ••••••••• 

472 The Court: I didn’t hear an objection; it will be 

473 received. 
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Cross-Examination 
By Mr. King: 

Q. Now, Mr. Fraker, you said you were in World War 
II, is that correct? A. That is correct. 

Q. What division of the service did you go in, the Army 
or the Navy? A. I was in the Navy. 

Q. And did you state what division you were in? A. I 
did. I was in the Ammunition Branch of the Bureau of 
Ordnance, Fuse Section. 

Q. Does that mean that you worked as an engineer on 
design in that division? A. I did not handle the design 
phase of it. I did supervise engineers who worked with me. 

Q. When you say you supervised them, do you mean you 
kept them working or what did you do to them if you 
didn’t know anything about drawings and fuses? A. Well, 
one of the first things that I did when I went in the Navy 
was that I went to indoctrination school, which was the 
gun factory, to acquaint people like myself, who had 
474 been taken out of business, with some of the basic 
background and fundamentals of drawings so that 
we could administer the technical procurement of these 
fuses and ordnance devices. 

Q. That is what I was going to ask you. Your job had 
nothing to do with the engineering part of fuses, is that 
correct? A. That is not correct. 

Q. Well, what do you mean by procurement ? That means, 
does it not, the technical securing of articles for the Gov¬ 
ernment? It is a sort of semi-legal position, isn’t it? You 
look over the contracts? A. We handle the whole job our¬ 
selves from the start— 

Q. (Interposing) I am talking about you, not “our¬ 
selves”—what you did. A. I had the approval, if we 
needed an item, to approve engineering changes to get the 
production out for the United States Navy. 

**•#•••••• 
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475 Q. I am still trying to find out what you mean by 
supervising the engineers, and I am afraid I am 
slow, but I don’t understand. Would you try to make it 
clear to me ? A. As a technical procurement officer in the 
Bureau of Ordnance, I had working with me, under my 
direction, engineers. 

Q. Graduate engineers? A. That is right, from M.I.T. 
and other universities. It was my job to get the ammuni¬ 
tion fuses for my part of it to the fleet. In doing that, we 
ran into constant engineering problems with our various 
contractors. 

When I felt, having reviewed it wdth my engineers, that 
it was to the best interests of everybody to make a devia¬ 
tion from the drawings, I had the authority to authorize 
such a deviation. 

Q. As I understand it, then, your job was to get the 
finished product to the service, is that correct? A. That 
is correct. 

#••*•••••• 

477 Q. You testified you became connected with the 
company December 26th, the defendant company, 

December 26, 1950; is that correct? A. That is correct. 

Q. Is that the first day you went to work— A. Yes. 

*••*•••••• 

478 Q. At that time, had you ever been through the 
plant of Elgin? A. Many times during World War 
Two. 

479 Q. As an officer? A. As an officer. 

Q. You had never worked there, though? A. I 
had not worked in Elgin at the plant, but I had run the 
fuse production for the United States Time Corporation 
in Waterbury, Connecticut, at the World War Two. 

Q. But you had never worked for the defendant prior 
to January of 1951? A. Prior to December— 

Q. At their Illinois plant? A. That is correct. 
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480 Q. Was Mr. Waindle, Roger Waindle, with the com¬ 
pany at any time after you went to work there in 

January of 1951? A. He was. 

Q. How long did he stay there ? A. If my memory serves 
me correct, about early August 1951. 

Q. So you were together from January until August 
1951, is that right? By “together,” I mean working for 
the same corporation. A. That is correct. 

Q. What was his job after you got there? Waindle’s, I 
mean. A. All I knew of Mr. Waindle was that he was gen¬ 
eral manager of the Industrial Products Division. 

Q. What was your title? A. General manager of the 
Ordnance Division. 

Q. And that was a new division created when you went 
there, as I understand, is that correct? A. That is correct. 

#••#•••••• 

481 Q. Now, Mr. Fraker, I understand it is your posi¬ 
tion that you are entirely responsible, as a repre¬ 
sentative from the company, in securing these two large 
Navy contracts for the company. A. That is correct. 

Q. And nobody else had anything to do with it but you? 
A. That is correct. 

***#•••••* 

483 Q. I show you Plaintiff’s Exhibit 34, which is a 
letter dated December 26, 1950,—That is the day 
you came to Washington, is it not? A. That is correct. 

Q. —from Mr. Waindle to Mr. Summerbell, and call your 
attention to the last paragraph, which says, 

“The invitation on the rear fittings calls for a total of 
70,000 per month, as you state, and we have been working 
very hard on this subject to get a head start and be sure 
that we can quote fairly advantageously by January 15th. 
We had a couple of our top engineers at Eastman again 
for two days last week, and they will be in the East again 
the first week of January, double-checking on some of our 
data.” 
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Did you ever see that before, that letter? A. I have not. 
Q. Do you know of your own knowledge whether the 
statement I have just read to you is true? 

• ••*••••*• 

484 A. I do know that our Elgin Watch Company 
engineers had been working on some data for getting price 
information together on VT fuse work. 

By Mr. King: 

Q. Including Mr. Summerbell? (Displaying document) 
A. I do not know that. 

Q. Did you know Mr. Waindle was working on the prob¬ 
lem? A. I knew he was working under the direction of Mr. 
Shennan in assembling some information on this problem 
and on other problems. 

Q. But on December 26, 1950, you still had never heard 
of Mr. Summerbell, is that right? A. That is correct. 

• •#••••*•• 

486 Q. Have you ever, prior to the institution of this 
suit, met Mr. Summerbell, Mr. Fraker? A. I have. 

Q. When was the first time you ever met him? A. On 
January 7th or 8th, that time in Washington. 

Q. Where did you meet him in Washington? A. At the 
Mavflower Hotel. 

Q. Did he come to your room? A. He did not. I met him 
in the lobby and was introduced to him by Mr. Waindle. 

Q. Oh, Mr. Waindle was with you when you were in 
Washington, January 1951? A. Mr. Waindle happened to 
be at the Mayflower at the same time I was. 

Q. You mean it was a happenstance? A. That is correct. 
Q. You didn’t come together? A. No, we did not. 

487 Q. Did you stay in the same room? A. We did not. 
Q. Did Mr. Summerbell ever accompany you or 

you accompany him to the Navy, any branch of the Navy 
Department, on that occasion? A. The last part of it I 
didn’t get. 
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Q. On that occasion? A. On that occasion? 

Q. The occasion when you met him in the Mayflower 
Hotel. A. Mr. Summerbell on that one occasion did accom¬ 
pany me to the Navy Department. 

Q. Was Waindle with you? A. Waindle was with us. 

Q. Why did he go with you if he wasn’t down there on 
the same business you were on? A. Mr. Waindle had 
mentioned to me that they were going down to the Navy 
Department in the morning and that Mr. SummerbelPs car 
was available, and I took advantage of the ride to the Navy 
Department. 

Q. Did Mr. Summerbell introduce you to any people in 
the Navy Department when you got there? A. No, he did 
not, other— He introduced me to people that I knew, that 
I had met previously. 

Q. Everybody you met when you were with Mr. 
48S Waindle and Mr. Summerbell on this occasion vou 
had met previously? A. That is correct. I had met 
previously, that is correct. 

489 Q. How long did the conference last at the Navy 
Department? A. Well, actually, that visit was kind 

of a going around, saying hello to this person and that per¬ 
son and the other person. We visited, if I recall correctly, 
in Commander Freeman’s office and George Owens’, who 
had worked with me during World War Two, who was the 
engineer there for Commander Freeman. We visited, I 
think, at that time, with Captain Adams’ office. I don’t 
recall. I don’t think he was there at that time, but we 
visited in offices like that. Then they went on their way 
and I went on my way. 

#**#•••••• 

490 Redirect Examination 

By Mr. Miller: 

Q. What particular business, if any, did you have to 
attend to after you had done this visiting which you men- 
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tioned and you went your way? A. At that time, I was 
down there in the preliminary stages of negotiating the 
contract for the item one we were talking about, Contract 
11378. 

Mr. Miller: That is all. 

Recross Examination 
By Mr. King: 

Q. Oh, you came down on Elgin business in connection 
with the first of these Navy Ordnance contracts, is that 
correct? A. That is correct. 

Q. And Mr. Summerbell went with you to the Navy De¬ 
partment, is that correct? Now, just answer the question 
yes or no, he did or he did not. A. He went with me 

491 to the Navy Department, that is correct. 

• *#*****•• 

The Court: Well, did he participate with you in your 
conferences in connection with that Ordnance contract? 
The Witness: No, he did not, sir. 

By Mr. King: 

Q. Did Mr. Waindle participate with you in discussion 
of the Ordnance contract? A. He did not. 

*•*•***••• 

492 Maurice J. Crawford 

was called as a witness for the defendant and, having been 
first dulv sworn, was examined and testified as follows: 

V * 

Direct Examination 
By Mr. Miller: 

Q. Please state your full name. A. Maurice J. Crawford. 
Q. Keep your voice up so that the Court and gentlemen 
over at the far table can hear you, please. 

The Reporter: Morris, M-o-r-r-i-s? 

The Witness: M-a-u-r-i-c-e. 
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Bv Mr. Miller: 

* 

Q. How old are you, Mr. Crawford ? A. Forty-five. 

Q. Where do you live? A. 5430 Broad Branch Road, 
Northwest, Washington, D. C. 

493 Q. What is your profession? A. I am a Naval 
Ordnance engineer. 

Q. Briefly, what education and experience have you had 
in that field? 

Mr. King: I will admit he is qualified. 

Mr. Miller: Very good. 

By Mr. Miller: 

Q. What is your present position, if any, with the Navy 
Bureau of Ordnance? A. Right now I am the head engi¬ 
neer for the procurement and engineering section of the 
Ammunition Branch of the Bureau of Ordnance, Navy 
Department. 

Q. What was your position, if any, with the Navy Bu¬ 
reau of Ordnance in 1950 and 1951? A. At that time, I 
was head of the production engineering unit of the Indus¬ 
trial Mobilization Branch of the Bureau of Ordnance. 

Q. What were your principal duties and responsibilities 
in that position? A. Well, I had the responsibility for the 
industrial mobilization program of the proximity fuse, 
among other work. 

Q. I hand you a certified document identified as Defend¬ 
ant’s Exhibit Number 10, containing photostatic copies of 
two Navy contracts with the Bureau of Ordnance, and ask 
you whether or not, in your position, you were and 

494 are familiar with those contracts? A. Yes, I be¬ 
lieve I am. Yes. 

Q. In your position in 1950 and 1951, were you familiar 
with the procedure followed by the Navy in the planning, 
negotiating, and award of a contract such as these two 
contracts here? A. Well, it was during that period of time 
that the Navy had decided upon— 
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Q. Just answer the question first. Were you in your posi¬ 
tion familiar with those procedures? A. Yes, I am.* 

Q. Are you familiar with the procedures and were you 
•it that time familiar with the procedures followed by the 
Navy in connection with the award of these particular con¬ 
tracts? A. Yes, I am. 

Q. In the planning and negotiating and award of these 
contracts? A. Iam. 

Q. Well, now, please give us the principal steps that were 
followed by the Navy. A. Well, first we had to decide who 
would participate in the mobilization program in the event 
of a national emergency. Some thirty plants were selected 
for this purpose. I made an industrial survey of 
495 these thirty plants, beginning in October of 1950, 
through January of 1951, I believe it -was. 

Q. Let me interrupt you just a moment. 

Was Elgin National Watch Company one of those thirty 
plants you referred to? A. Elgin National Watch Com¬ 
pany was one of the plants, yes. 

Q. In your position, did you have any knowledge of the 
experience and know-how of Elgin National Watch Com¬ 
pany in connection with their work during World War 
Two? A. Yes. The Elgin Watch Company did an out¬ 
standing job for the Bureau of Ordnance of the Navy 
Department in World War Two on a very complex type of 
mechanism that is used in ammunition. It was because of 
this fine performance that the Elgin Watch Company did 
for the Navy in World War Two that they were considered 
in the latter part of 1948, I think it was 1948, for the 
manufacture of the complete proximity fuse in the event of 
a mobilization. 

Q. Now proceed with the steps you indicated that you 
conducted a survey of some thirty plants. A. That is 
correct. 

Q. Did you conduct a. survey of the facilities of Elgin 
National Watch Company as a part of that survey? A. 

• Sic. 
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Yes, I conducted a survey at Elgin, it was in January 1951. 

Q. What -was the result of that survey? A. Well, 

496 the result was simply this, that the Elgin Company 
was capable of producing the clock mechanism device 

that is used in the fuse. 

Q. What was the next step followed by the Navy in con¬ 
nection with this type of contract, this particular contract? 
A. Well, about that time the Navy began to procure this 
type of item for ammunition, and the Elgin Watch Com¬ 
pany was asked to submit a proposal for the manufacture 
of this item. 

Q. That invitation went to approximately how many 
companies, if you remember? A. It went to about twelve 
or fourteen companies, I believe. 

Q. Did Elgin submit a proposal? A. Yes, the Elgin 
Watch Company did submit a proposal, along with the other 
manufacturers, and it was decided to place a contract with 
the Elgin Watch Company and one other company because 
of the lmv price that w’as submitted in the proposal, the 
delivery date tied in closest with w’hat the Bureau needed 
for the ammunition item, the manufacturing facilities w’ere 
satisfactory for the job, and the Elgin Company was given 
a contract along with one other company, because, in 
general, of the ability of the company to produce the 
item. 

497 Q. Now% w’hat steps, if you know, were followed 
by the Navy in evaluating those proposals before 

actually making an aw’ard of the contract? A. Well, the 
valuation was based on the best price, the best date of 
delivery, the amount of facilities, the Government facilities 
that would be required for the job, the manufacturing 
know-how in the company. 

Q. Were representatives of Elgin, as w’ell as representa¬ 
tives of the other companies, called in for conferences for 
the purpose of evaluating those proposals? A. Yes, the 
representatives from each company wrere called in, and the 
negotiating unit in the Bureau negotiated a contract, or at 
least negotiated a proposal, I should say. 
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Q. Please state whether or not essentially the same pro¬ 
cedure was followed by the Navy in connection with the 
contract which has been identified as BuOrd 11597 and is 
the second contract contained in this document identified 
as Defendant’s Exhibit Number 10. A. May I see it? Which 
contract is it? I don’t recognize it by the number. 

(After inspecting) I don’t recognize the number, and 
there is no material listed. It is a little hard for me to 
answer that. 

Q. Well, is it the type of contract on which essentially 
the same procedure would be followed? A. If it is 
498 a classified item, yes; and apparently it is, because 
there are certain aspects of this that have been de¬ 
leted, and I would say that if it is a classified item, it 
would be about the same. 

Q. Now, Mr. Crawford, you are familiar with the speci¬ 
fications in the first contract that we talked about? A. Yes. 

Q. Please state whether or not there are any sapphire 
products, diamond compound, or El^iloy included in those 
specifications? 

Mr. King: Objection. 

500 Mr. King: To save time, I have just asked Mr. 
Summerbell, and he says there is no sapphire, dia¬ 
mond or Elgiloy in the products of these two contracts. 

*•#••••••• 

501 Cross Examination 

By Mr. King: 

Q. Mr. Crawford, you say there were thirty companies 
considered by the Navy Department in connection with this 
subject matter? A. Yes. 

Q. And they narrowed that down to twelve or fourteen, 
did you say? A. No, sir, that is not true. There were 
thirty companies decided on that we would do business with 
in a mobilization program. There are certain aspects of 
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this device that I am not able to talk about here, but— 
Q. I am not asking you to. A. But all thirty companies 
were maintained. 

Q. You would do business with any one of the thirty? 
A. Yes, sir. 

Q. You got bids from fourteen companies, is that cor¬ 
rect ? A. Only for this one part of the fuse. Now, you will 
have to just keep in mind that it is broken down into 
several major categories. 

Q. But you got bids from fourteen companies on 

502 the same item; all fourteen bid on the same item? 
A. Yes, that is right, yes, sir. 

«**#••••••• 

Redirect Examination 
By Mr. Miller: 

Q. Who, if you know, handled the negotiations on behalf 
of Elgin in connection with this first contract? A. I think 
Mr. George Fraker participated in that negotiation. 

* •*••*•••• 

503 William Edward Sumxnerbell 

was recalled as a witness in rebuttal on his own behalf and, 
having been previously duly sworn, was examined and testi¬ 
fied further as follows: 

Direct Examination 

By Mr. King: 

Q. Mr. Summerbell, I show you Plaintiff’s Exhibit Num¬ 
ber 51, being a memorandum of August 31, 1950, from 
Waindle to Shennan, and ask you if any representative of 
the Elgin National Watch Company, any time or any place, 
ever told you that you or your partnership were— 

* ‘ specifically excepted commissions on Government work, 
both verbally and in writing”? 

A. I was never told that. 
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504 Q. Either orally or in writing? A. That is correct. 
Q. Were you ever told anything like that? A. 

Never. 

505 Q. Mr. Summerbell, did any representative of the 
company ever tell you orally, you or your partner¬ 
ship, that you were excluded from commissions on military 
items? A. I was never told by any one of the defendants 
that I was not to be included on commissions on military 
items. 

Q. You say any one of the defendants. You mean any 
representative of the defendant? A. Any representative. 
Mr. Shennan— 

• «*••*•••• 

Q. Mr. Summerbell, do you recall your testimony relating 
to and an exhibit relating to bearings, I believe they are 
sapphire bearings, to Frankford Arsenal? A. Yes, sir. 

Q. Do you know what those bearings were used for? A. 
Those bearings were rather large in size, as far as sap¬ 
phire was concerned, and they were to be used in a 

506 fire control application. Frankford Arsenal was 
also responsible for fire control design, and when 

you use a sapphire bearing, as I stated before, one of the 
advantages of it is that it doesn’t require as much lubrica¬ 
tion as the metal type bearing. 

Q. By fire control, do you mean some sort of a weapon? 
A. The most important thing in a weapon. That is the 
brains of the fire direction center. 

• *#••••••• 

507 The Court: When did you first interest yourself 
in the fuse work for the defendant? 

The Witness: In 1949, sir, I interested myself in the 
fuse work through Elgiloy. That is when I thought that 
the best application for to sell the greatest amount of 
Elgiloy would be in fuse work, small parts, springs. 
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The Court: When did you first interest yourself in fuse 
work so far as it concerned component parts of fuses?— 
in relation to the company? 

The Witness: Yes sir. Well, I was interested in—as 
soon as I knew they were interested in precision assembly 
manufacture, sir, which got beyond just one precision part, 
but instead got into a number of small units, then I real¬ 
ized that the greatest thing I could do for the Industrial 
Products Division would be to obtain fuse work. 

I started that, sir, in early 1950. It was just a natural 
outgrowth of my Elgiloy work. 

The Court: Early 1950? 

The Witness: Yes, sir. This was, I would say, January. 

The Court: And what did you do in January as the first 
thing in connection with your interest in providing 
SOS fuses for the military? 

The Witness: Well, I worked with NOL on some— 

The Court: What is NOL? 

The Witness: Naval Ordnance Laboratory at White 
Oaks. 

The Court: All right. 

The Witness: Worked with the Naval Ordnance Labora¬ 
tory at White Oaks on some special springs, sir, which 
were to be used in a fuse which they were having trouble 
with. 

Then I moved from that fuse to another section where 
they were designing an entirely new fuse, sir. There I was 
able to get a number of Elgiloy parts specified in the draw¬ 
ings. That was early 1950. 

At the same time, sir, I believe I testified that I worked 
on the fuse renovation program. 

The Court: You have told about that. 

The Witness: Yes, sir. 

My main problem, sir, as I visualize it, was to try and 
get the Industrial Products Division to the point where 
they were interested in working on and bidding on these 
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small fuse assembly components; and it took quite a period 
of time. 

The Court: How much time did you devote on fuse work 
from January 1950 until January 1951? 

The Witness: I would say, sir, that I devoted more than 
half of my time on— 

The Court: Fuse work? 

509 The Witness: No, I wouldn’t say half my time on 
fuse work; but I would say over a third of my time 
was exclusively spent on fuse work. 

• **#•••••• 

Cross Examination 
By Mr. Miller: 

Q. How much of that third would you say was spent on 
the Elgiloy aspect of fuse work? A. I couldn’t, I wouldn’t 
break it down just on—I couldn’t break it down just on 
Elgiloy. 

Q. I know, but could you roughly estimate how much of 
that one third that you are talking about? A. Break it 
down to another third. 

• ###*•*••• 
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EXHIBITS 

Plaintiff's Exhibit No. 1 

August 31, 1946 

Elgin National Watch Co. 

930-34 Benton Street 
Aurora, Illinois 

Attention : Sales Manager 

Gentlemen: 


Kindly send us a circular and prices of the Micrometer, 
1" to 6" sapphire tip. 

Looking forward to hearing from you, we remain 

Very truly yours, 


GEV :cwh 


VlERECK-SuMMEKBELL & Co. 
By—G. E. Viereck 


Plaintiff's Exhibit No. 2 

Elgin National Watch Company 
General Offices and Factories 
Elgin, Illinois 

September 3, 1946 

Viereck-Summerbell & Company 
1704 17th Street, N. W. 

Washington 9, D. C. 

Attention: Mr. G. E. Viereck 

Dear Sir: 

Thank you for your letter dated August 31 requesting 
literature on our Elgin Sapphire Tipt Micrometer. We 
are pleased to enclose a circular describing this instrument 
which is available in English or Metric, clear or ruby tips, 
in sizes from 1" to 6". 

We believe this to be the finest outside micrometer on the 
market—scientifically designed for strength, rigidity and 
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exceptional lightness to promote accurate “feel”, having 
graduations to .0001", a lock nut for production gagings 
and is fitted with special spindle bushing adjusting nut. 
The anvils are tipt with Elgin Sapphire and the steel thru- 
out is stabilized so that there will be no growth or shrink¬ 
ing. 

Prices are as follows: 1"—$25.00; 2"—$26.50; 3"—$28.00; 
4"—$29.50; 5"—$31.25; 6"—$33.00. For setting instruments 
other than the 1" a steel standard is required; these are 
priced at $1.25 for the 2" to $2.25 for the 6" size. Prices are 
f.o.b. Aurora, Ill; terms 1% net 30 days. 

Our Representative in your area is Mr. R. G. Strootman, 
503 Holly Road, Yeadon, Delaware County, Pennsylvania. 
We shall look forward to hearing from you further. 

Very truly yours, 

John F. Ireland 
Sales Manager 

JFI :BW 
Enc. 


Plaintiff's Exhibit No. 3 

Elgin National Watch Company 
Elgin Sapphire Tipt Micrometers 

1. Standard Elgin Sapphire Tipt Micrometers (English 
or Metric—Clear or Ruby Sapphire Tipt) 



RETAIL 

importer’s 

SIZE 

PRICE 

PRICE 

1" 

$25.00 

$18.75 

2" 

26.50 

19.88 

3" 

28.00 

21.00 

4" 

29.50 

22.13 

5" 

31.25 

23.44 

6" 

33.00 

24.75 
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2. Steel Standards for Setting Micrometer 


RETAIL 
SIZE PRICE 


RETAILER 
SALES PRICE 


1" for 2" Mic $1.25 $ .94 

2" “ 3" “ 1.50 1.125 

3" “ 4" “ 1.75 1.31 

4" “ 5" “ 2.00 1.50 

5" “ 6" “ 2.25 1.69 

3. Tips Only (Any Quantity) Per Pair 

RETAIL RETAILER 

TIPS PRICE SALES PRICE 

Clear Sapphirre $2.00 per pair $1,875 

Ruby Sapphire 3.00 per pair 2.25 


4. Tipping of Micrometers Only (Sizes from 1" to 6", 
1 / 4" dia. spindle only can be tipped at this time) Micromet¬ 
ers to be tipped must be received ground back .035 on both 
anvil and spindle and must be parallel within Bureau of 
Standards tolerance as follows: 

1" .0001 3" .0002 5" .0002 

2" .00015 4" .0002 6" .00025 


In cases where, after inspection of the micrometer, it is 
found not suitable for tipping because of worn threads, out 
of parallel anvil or spindle, etc., the instrument will not be 
tipped, but will be returned and a charge of $1.00 will be 
made for handling. 

RETAIL RETAILER 

SIZE PRICE SALES PRICE 

1" to 6" $1.00 $7.50 

Micrometers sent in for tipping must be in good condi¬ 
tion or will be returned and $1.00 charge made for exami¬ 
nation. 
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Plaintiff's Exhibit No. 4 

cc to Viereck-Summerbell 
cc to R. G. Strootman 

QUOTATION 

Elgin National Watch Company 

SAPPHIRE PRODUCTS DIVISION 

932 Benton Street 
Aurora, Illinois 

Date January 4, 1947 
Inquiry—December 27, 1946 
Group No. 5-17 (P.G.D.) 
Micrometers 

Estimated Delivery 
(From Date of Receipt of Order) 
16 weeks complete (prior 
partial shipments permitted) 

Treasury Department 
Procurement Division 
Washington 25, D. C. 

Gentlemen: We are pleased to quote as follows: 
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Quantity 


72 sets 


72 sets 


Item 

Micrometers—Elgin Sapphire Tipt, clear or ruby 
color. 

Specifications—Bureau of Standards Specification 
TS-3744, .0001 vernier (English)—no vernier 
on metric. 

Boxed—Individual—Chipboard boxes. 

Packed—For export—instruments oiled in sealed 
cellophane envelopes, in sealed chipboard boxes 
containing silica gel insert. Each set packed 
complete in lead-lined waterproof envelope and 
each shipment packed in waterproof paper- 
lined metal strapped wood cases. 

Each set to consist of 3—1" English Markings 

O O* i i it 

1 Qw It It 

Total 


or 

Each set to consist of 3—0 -25 mm. Metric Mkgs. 

2—25-50 mm. “ * ‘ 

1—50-75 mm. “ “ 

Total 

Approx. Net Weight 72 sets.185# 

Approx. Gross Weight 72 sets 225^ 

This offer includes the Procurement Division 
Contract Terms, No. 7 dated March 7, 1946, 
on file with the Director of Procurement. 

Acceptance—To be effected at manufacturer’s 
plant, Aurora, Illinois prior to shipment. 

Vendor not to be held responsible for delays in 
shipment occasioned by causes outside of his 
control. 


Price 


$126.85 per set 


$9133.20 
$144.16 per set 

$10,379.56 


SUBJECT TO IMMEDIATE ACCEPTANCE 

ADDRESS ALL COMMUNICATIONS TO AURORA, ILLINOIS 

Terms: 2 % Ten, Net 30 Days; Shipment F.O.B. Aurora, Ill. 
Charges Prepaid and Allowed 

Roger F. Waindle 

General Manager 


Plaintiff's Exhibit No. 49 

Elgin National Watch Company 

Inter-Office Correspondence 

Date December 16, 1947 

To Viereck-Summerbell 

From Roger F. Waindle 

Subject If Waindle Can Do It Anyone Can. 

Those of you with whom we have had the pleasure of 
many dealings will know, I am sure, that both Mr. Ireland 
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and I feel that the relationship between a sales agent and 
his principal is a reciprocal one. Both must produce. 

In our case, we appreciate the fact that Sapphire is new 
and a certain amount of pioneering, costly from a sales 
standpoint, must be accomplished in the field. Accordingly, 
we back up our representatives and keep them fully in¬ 
formed of developments in Sapphire. We also operate on 
a “protected territory” basis in order that all industrial 
business from a territory may be credited to the represen¬ 
tative, whether or not he had any part in obtaining the busi¬ 
ness. 

Marketing a diamond compound was a change from our 
original policy to concentrate solely on the development of 
Sapphire. One of the strongest reasons persuading us to 
cooperate with the Engis Equipment Company in the de¬ 
velopment of these compounds was the fact that they would 
give our representatives additional income. As the com¬ 
pounds appeared to be readily salable, and since they were 
consumed in use, repeat business was automatic if the sales¬ 
man followed and serviced his customer. We deliberately 
raised our commission rate which cut very seriously into 
our end of this business in order that this income aspect 
for our representatives would be increased. The maximum 
commission paid by Engis Equipment Company on Hyprez 
compound is 15% as compared to our 20%. 

It has been my feeling that our representatives are not 
taking full advantage of the high income potential of these 
diamond compounds. These compounds are definitely the 
most outstanding development in diamond abrasives since 
those abrasives have been in use. They are fully packaged, 
non contaminable, always ready for use, foolproof in use 
and economical. 

Now we come to the reason for the title of this epistle. A 
couple of weeks ago I was asked to present our program 
“Sapphire—An Engineering Material” to the Cedar 
Rapids Chapter of the ASTE. The meeting was for Wed¬ 
nesday evening of that week. Driving out Wednesday I 
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made three calls in Sterling, Illinois, and found that one 
company in the wire drawing business there was already 
using Hyprez from Engis. I went across the river to Rock 
Falls and called on the other company doing cold heading 
and wire drawing work and sold them three grades in 18- 
gram cartridges. (3-W-40, 8-W-35, 25-W-30) There are 
several hardware firms out in that Sterling-Rock Falls, 
Illinois, area and I called on one of them, the National 
Manufacturing Company, who have forming dies for form¬ 
ing the roll end on a door hinge. I was able to persuade 
them that better finishes on that die would mean longer die 
life, they bought three grades in the 5-gram size. (3-W-40, 
8-W-35, 25-W-30) 

After the meeting that night the boys suggested some 
plant visits the next day and since Collins Radio, a very 
large and continuous user of Sapphire gages, was in Cedar 
Rapids and was one of the companies suggested, I readily 
acquiesced. Collins reports very favorably on Sapphire 
gages; in fact, of the hundreds of gages they have had in 
their plant upwards of three and a half years they report 
they have broken only four gages; they are reordering as 
they have gage requirements. At the Link-Belt Speeder 
plant we found that they were using a horizontal lapping 
machine for a hydraulic cylinder piston and upon trying 
diamond they found they could do the job in just about half 
the time. Accordingly they ordered 18-grams of 6-W-375. 

On Friday morning we went on to Marshalltown, Iowa 
to the Fisher Governor Company. We recently had an 
inquiry from Fisher for Sapphire parts on a pilot valve but 
our prices were high. Upon getting into the matter with 
the Fisher engineers ■we found that the valve parts could be 
redesigned for Sapphire so that Sapphire could be put into 
them for about one third of the cost previously estimated. 
This makes the job economically right and illustrates the 
fact that Sapphire must be designed into a job for most 
economical usage. The seat consisted of a Sapphire disc 
almost 1" in diameter by 3/16" thick with a very accurate 
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hole in the center and a very accurate angular chamfer lead¬ 
ing into the hole from both sides. It has now been decided 
that a stainless steel disc with a small Sapphire insert hav¬ 
ing the accurately sized hole and a simple radiused open¬ 
ing on one side only would be sufficient. It is very im¬ 
portant that these design jobs where Sapphire might be 
used be approached from the standpoint of simplifying as 
much as possible and utilizing the very best characteristics 
of Sapphire to simplify the job. 

On the way out of town I was stopped by a freight train 
and noticed I was just past a die casting company called the 
Kiowa Corporation. Accordingly, I backed up and went 
into their yard, took my samples and went in and discussed 
die cast die finishing with Hyprez. At first they felt that 
better finishes were not at all necessary, but upon demon¬ 
stration and discussion of longer die life, they began to feel 
otherwise. They ordered on the spot three grades in 18- 
gram guns. (6-W-375,14-W-30, 40-W-30) 

Since we did discuss Hyprez at a number of the other 
concerns that I visited we can’t consider the reception was 
100%. However, in every instance where they could use 
an abrasive for lapping they were either using Hyprez or 
were sold. The thought occurred to me that the commis¬ 
sion on $550 would fairly well help to defray the expenses 
for the incidental stops on that 3-day trip. 

What I mean to convev bv the title to this is that if one 
who is not daily right in sales activities and who therefore 
must be not at all as well attuned to such work can sell 
these diamond compounds so readily, most of our sales 
offices are apparently overlooking a bet in not talking 
diamond compound in more places. It surprised me very 
much on its salability; and since this product was put into 
your hands specifically to provide income for you help 
both of us in the advancement of industrial Sapphire prod¬ 
ucts, we expect you to take better advantage of the very 
broad sales possibilities in the compound. 

RFW :MB 
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Plaintiff's Exhibit No. 7 

Elgin National Watch Company 
Inter-Office Correspondence 

Date August 24, 1948 

To R. G. Strootman 

From John F. Ireland 

Subject Frankford Arsenal 

Order No. 49-805 

Subject company recently placed an order with us for 
36 Insert type bearings—I.D. .250—O.D. .6250. This order 
has been entered under our order *A-3232—your copy en¬ 
closed. 

As you know, Viereck-Summerbell has been doing a great 
deal of work in Washington with various Arsenal and Gov¬ 
ernment Agencies to acquaint them with Sapphire and 
Hyprez and to get our name on their bid lists. A great 
deal of work which they do results in orders being placed 
outside of Washington. In order to compensate them for 
the work, we are establishing a commission rate of 25% 
of the normal commission for Viereck-Summerbell on all 
government orders regardless of where the order origi¬ 
nates. 

Consequently, on this order which is for Sapphire bear¬ 
ings where the full normal commission is 15% Viereck- 
Summerbell will receive 4% and you will receive 11%. 

J. F. I. 

JFI :mp 

cc: Viereck-Summerbell Co. 
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Plaintiff's Exhibit No. 9 

September 16, 1948 

Viereck-Summerbell & Company- 
932 K Street N. W. 

Washington 1, D. C. 

Subject: Change in name—Sapphire Products Division to 
Industrial Products Division 

Gentlemen: 

For some time we have been contemplating changing the 
name of Sapphire Products Division to something which 
would include items such as Diamond Compound and others 
which we have contemplated adding. It has now been de¬ 
cided to call this division: 

Industrial Products Division 
Elgin National Watch Company 
Aurora, Illinois 

All new literature printed from now on will show this 
designation and we will be listed under this name at the 
New York Power Show, the Philadelphia and St. Louis 
Quality Control Clinics. 

An announcement is being prepared for the trade and 
should appear in various October publications. 

In addition to our present two lines (Sapphire and Dia¬ 
mond Compound) we are now preparing to add a third— 
Precision Parts. These will consist of various small drills, 
taps, screws and slitting saws. These items are used and 
manufactured by the Elgin National Watch Company and 
occasionally supplied to a few outside companies on an ac¬ 
commodation basis. Now we are going after this business 
in a more serious way. 

Within the next two to three weeks we hope to be able 
to get to you lists and descriptions of these items so that 
you may become familiar with them. After you have had 
an opportunity to consider these items we will appreciate 
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your comments as to markets for the products, and whether 
you are interested in handling them. 

Very truly yours, 


JFI :mp 


John F. Ireland 
Sales Manager 


Plaintiff's Exhibit No. 12 

October 13, 1948 

Elgin National Watch Co. 

Sapphire Products Division 
Plant #3 

932 Benton Street 
Aurora, Illinois 

Attention: Mr. Roger Waindle 

Dear Roger: 

I was in the Navy Department yesterday discussing Sap¬ 
phire with several offices, and in one particular office they 
seemed very interested in Elgiloy (not sure of the spelling). 

Would you please send some technical information on this 
and advise me if there is any possibility of selling this in 
Washington. This particular office is very interested in 
Elgiloy and want to know if Elgiloy has been investigated 
at different temperatures, at lower field strengths with re¬ 
spect to its non-magnetic property. They are particularly 
interested in low temperatures for use in instruments in 
the colder regions. They are interested in the use of 
Elgiloy in the Arctic. 

This particular office has examined the data that your 
company has sent and are very interested in the progress 
that they have made. However, there is a question about 
low field strength at low temperature. They hinted that 
tests could be arranged at their laboratory if you have not 
already made such tests at these temperature ranges. 
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Please send me this information as soon as possible. 
I remain, 

Very truly yours, 


WES :cwh 
Via Air Mail 


VlERECK-SUMMERBELL & Co. 
William E. Summerbell 


Plaintiff's Exhibit No. 8 

October 18, 194S 

Viereck-Summerbell & Company 
932 K Street, N. W. 

Washington 1, D. C. 

Gentlemen: 

In the past you have been soliciting orders for our line 
of sapphire products and diamond compound from United 
States government agencies and installations in Wash¬ 
ington, D. C. The matter of your compensation, on the 
orders obtained by you and accepted by us, has been worked 
out by mutual agreement. 

We understand you desire to continue solicitation of or¬ 
ders for our sapphire products and diamond compound, and 
we are agreeable to your doing so, except for horological 
applications of the diamond compound. We must also 
insist that your solicitation of orders be confined to United 
States government agencies located in the District of Co¬ 
lumbia, although we would be glad to have you do the 
necessary missionary work to obtain listings of the above 
products by the agencies located within the District in 
the hope of their eventually stocking them, both within and 
without the District, and to have you maintain contacts with 
federal agencies located in the District, even though the 
purchasing is done at locations outside the District. All 
orders which you solicit are to be solicited subject to ac¬ 
ceptance at our Aurora, Illinois office and all merchandise 
is to be shipped f.o.b. Aurora, Illinois. 
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We would not want to, and will not, exercise any control 
over the manner of your carrying on these activities, so 
that no contractual relationship or relationship of princi¬ 
pal and agent exists between us, and you would be per¬ 
forming these services as an independent contractor. 

We will compensate you for such services by a commis¬ 
sion computed on the basis of a percentage of the dollar 
value of the order obtained by you and accepted by us, and 
payment of the commission to you will be made upon our 
receipt of payment from the purchasing governmental 
agencies. 

On accepted orders originating from United States gov¬ 
ernment agencies and installations located in the District, 
and for use within the District, an undivided full commis¬ 
sion will be paid. However, if such orders are for end 
usage outside of the District, the commission will be divided 
by us between you and our sales solicitor in the area where 
the end use occurs, in proportion to the services each per¬ 
form; the decision with respect to the division of the com¬ 
mission shall be left entirelv to us. 

•> 

On accepted orders originating from United States gov¬ 
ernment agencies and installations located outside of the 
District, but whose offices within the District you have con¬ 
tacted, we will pay you one-fourth of the full commission. 

Commission rates are to be established by agreement be¬ 
tween us, as in the past, and are subject to change from 
time to time as conditions vary. In the event of disagree¬ 
ment as to commission rates, we reserve the right to make 
the final determination. 

It is understood that you are free to discontinue solicita¬ 
tion of orders for the products specified herein at any time, 
and that we are under no obligation to continue to consider 
orders submitted by you, or resulting from your solicita¬ 
tion. We would appreciate your giving us 30 days notice 
in writing of your intention to discontinue performance of 
the services authorized hereby, and we would expect to .give 
vou like notice of the withdrawal of such authorization. 
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The limitations contained herein are necessitated by com¬ 
mitments we have with certain sales solicitors of this com¬ 
pany. 

Yours very truly, 

John F. Ireland 
Sales Manager 
Industrial Products Division 

JFI :SO 


Plaintiff's Exhibit No. 11 

Date October 20, 1948 

To Viereck-Summerbell & Co. 

Att: Wm. E. Summerbell 
From John F. Ireland 

Subject 
Dear Bill: 

The situation with regard to this division’s handling of 
Eligloy is that we will sell it for horological or similar uses 
—those cases where the strips in question will be similar to 
those used on main springs. 

Other applications are handled on a lesee arrangement 
with the mills and fabricators—these are, Athenia Steel, 
Wilbur B. Driver and Hoskins. 

As you may know, we are now having various test work 
done by the Navy. Samples of the material have been sent 
to the Bureau of Ordnance, Bureau of Ships and Naval 
Ordnance Laboratories. It is my understanding that they 
are to run some tests and that others may be run at various 
depots to whom they have already sent data sheets. 

In checking with our Research Department I find that 
Elgilov has not been investigated for field strengths at 
various temperatures and we would be interested in work¬ 
ing with the Navy in this regard. We would be glad to 
have them run tests and would furnish them the samples 
required. Please let us know in what condition they re- 


i 
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quire the material, is it to be rolled, annealed or hardened. 
I am assuming that if we supply the materials for their 
tests that, they in turn, will furnish us with the results and 
test data. 

The handling of Eligloy is rather new to all of us and 
there are some cases where we may wind up doing work 
which is not in our field. However, the other companies 
will probably be doing the same thing and will turn over 
applications to us which they develop. We will be glad to 
hear from you in this regard. 

J. F. I. 

JFI :mp 


Plaintiff's Exhibit No. 45 

November 6, 1948 

cc: Viereck-Summerbell Co. 

Mr. D. C. Macken, Jr. 

1615 Davenport Avenue 
Davenport, Iowa 
Dear Dan: 

In our efforts to develop business from various govern¬ 
ment agencies and installations, we have asked our Wash¬ 
ington representatives to call on all of them located in 
Washington, D. C., and acquaint them with Sapphire and 
Diamond Compound. This they have been doing for several 
months now and through their efforts circulars have been 
sent, test orders received from several branches of govern¬ 
ment service and a great deal of interest is developing in 
Sapphire and Diamond Compound for which they are re¬ 
sponsible. 

Generally, orders resulting from their work originate at 
points other than Washington, D. C. As a means of com¬ 
pensating them for their efforts, which will result in in¬ 
creased business for you as well, it has been decided to give 
them partial commission on all government orders. 

On accepted orders originating from United States gov¬ 
ernment agencies and installations located outside of the 
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district, but whose offices within the district have been 
contacted, we will pay them one-fourth of the full commis¬ 
sion. 

We feel that all of us will benefit from the activities of 
our Washington representatives. 

Very truly yours, 

John F. Ireland 
Sales Manager 
Industrial Products Division 

JFI :mp 


Plaintiff's Exhibit No. 45A 

November 8, 1948 

Elgin National Watch Co. 

Sapphire Products Division 
Plant No. 3 
932 Benton Street 
Aurora, Illinois 

Attention: Mr. John F. Ireland 
Dear Mr. Ireland: 

With reference to your letter of October 18 regarding 
the general manner in which you would like us to conduct 
business in Washington, we wish to offer the following 
comment: 

We agree in principle with everything in the letter with 
the possibility of one exception, and that is that in the 
event a government agency desires to purchase some Elgin 
Industrial Products and the location of the agency is such 
that you do not have a representative in that area, we feel 
that we should be entitled to the full commission providing 
you sold the merchandise at full list price. We are taking 
this stand since the number of sales at this present time 
are not large. However, we are putting a reasonable 
amount of time on the promotion of your products for sale 
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to the United States Government, yet our compensation is 
very low. 

As sales develop and volume increases, then this should 
be subject to a revision. However, just recently we sent 
ten copies of all Elgin literature to the Chief Engineer of 
the Federal Prison, Inc., and ten more copies to all the 
Engineer Maintenance installations throughout the United 
States. We, of course, realize that this might be fruitless; 
however, it takes time and we feel at the present time that 
where no representation is involved we should be allowed 
full commission. We would appreciate your comments on 
this matter. 

We remain, 

Very truly yours, 

VlERECK-SuMMERBELL & Co. 

William E. Summerbell 

WES :cwh 
Via Air Mail 


Plaintiff's Exhibit No. 45C 

Date November 24,1948 

To W. E. Summerbell 

From John F. Ireland 

Subject 
Dear Bill: 

I have delayed answering your letter of November 8th 
longer than anticipated with regard to your commission on 
sales to government installations in those areas where we 
are not represented. 

We do not think that the question of your getting full 
commission on sales in such areas is really important, Bill, 
for this reason—we now have representatives in all major 
industrial areas and their adjoining territories in this 
country. There are only one or two areas not completely 
covered and we expect to have representatives in such 
areas before too long. 
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As such orders will be few and far between, we would 
like to have our records indicate 25% on all government 
installations outside of Washington for purposes of clarity 
and ease in handling. I believe you can see our point in 
this but I do want you to know that we do not want to 
take any action which will take any money away from you 
as result of the efforts you are putting in Washington. 

I am looking forward to seeing you in New York next 
week. We are staying at the Winthrop Hotel and will have 
at least one extra bed for all nights. If you don’t have 
a reservation, we will be glad to take care of vou. 

J. 

JFI :mp 


Plaintiff's Exhibit No. 456 

Date November 24, 1948 

To Viereck-Summerbell & Company 

From John F. Ireland 

Subject 

Our San Francisco representative—H. E. Linnev Com¬ 
pany, has been selling Hyprez to the Naval Air Station at 
Alameda and a few other installations in that area. 

He has not, as yet, been successful in making any sale 
to Mare Island Navy Yard and Hunters Point Naval Drv 
Docks. Is there anything you can do for him and us 
through Washington contact as a means of introduction. 
Now that our representatives realize that you are getting 
25% of what might be considered their commission, they 
will be calling on us to give them more assistance in secur¬ 
ing introductions and connections which will result in larger 
volume of business. 

J. F. I. 

JFI :mp 
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Plaintiff's Exhibit No. 46 

December 16, 1948 

Elgin National Watch Co. 

Sapphire Products Division 
Plant *3 

932 Benton Street 
Aurora, Illinois 

Attention : Mr. Roger Waindle 

Dear Roger: 

I have just been to Jimmie Karnes’ office in Ordnance, 
and he advises me that the problem regarding Sapphire 
Bearings manufacture which he was working on when you 
were last here has been referred to higher authorities. He 
advised that he thought that we would be in the picture 
regardless of where it went. 

The big problem as you know is “should the Ordnance 
handle it or should the Air Corps handle it”. As I see it 
at the moment there is nothing we can do or should do 
until the issue has been settled as to which organization 
is going to handle it. I will follow this closely and keep 
you informed. 

I remain, 

Very truly yours, 

Vereck-Summerbell & Co. 
William E. Summerbell 

WES :cwh 
Via Air Mail 
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Defendant's Exhibit No. 5 


May 27, 1949 


Elgin National Watch Company 
Sapphire Products Division 
Plant -3 

932 Benton Street 
Aurora, Illinois 

Att: Mr. Roger F. Waindle, 

General Manager 

Dear Roger: 

I am enclosing a small order for diamond compound for 
the Bureau of Mines and I hope to have more orders for 
you during this coming fiscal year. 

I have just returned from Mr. Stockard’s office, regarding 
the sapphire bearings for the torpedo giro. He advised 
that they have done nothing on this with regard to the tests, 
and was very apologetic. He took me to a Commander and 
we discussed the possibility of Elgin modifying two giro’s 
which the Navy would ship to you, with modifications to be 
based on the drawings which you already have. They 
would like to have Elgin do this without a service charge. 
However, if you think the job looks too involved, I would 
suggest that we hold up on this until you are able to visit 
Washington and discuss the matter with them in detail 
more. The ultimate object is for us to be able to supply 
the Navy with sapphires in order that they can modify 
all of their giro’s which they presently have in their ware¬ 
houses. I do not know the figure. However, it must be 
a considerable amount and please bear in mind that these 
sapphires would only be used on torpedo warheads. Doc 
looked the drawings over when he was here the last time, 
and I think that he thought sapphire could be used very 
well in this application. 
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Please let me know what your reaction to the Navy prob¬ 
lem is. 

I remain, 

Very truly yours, 

William E. Summerbell 

Enclosure 


Plaintiff's Exhibit No. 45E 

Date August 16, 1949 

To William E. Summerbell Company 

From John F. Ireland 

Subject Commissions. 

Apparently there has been some misunderstanding about 
your commissions even though Mr. Waindle and I discussed 
the matter with you and we sent you a memo April 11th, 
covering all government purchases. 

This memo, copy attached, outlines all of the points 
agreed upon and gives specific commission rates on all gov¬ 
ernment business. 

Will you please reread this Bill and if there is still some 
question, let us know. 

J. 

JFI/d 


Plaintiff's Exhibit No. 45F 

Date April 11, 1949 
To 

From John F. Ireland 
Subject Government Purchases 

We have just obtained a fairly good sized Navy contract 
and have also bid on some diamond compound for the Air 
Force so that there appears to be more and more activity 
of this kind in the wind. 
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It is general practice in the handling of government busi¬ 
ness to provide discounts under normal retail sales prices. 

On Elgin Diamond Compound we will provide a uniform 
12 j / 2% discount to the government; our Washington repre¬ 
sentatives are stirring up a lot of interest in our various 
products that will influence government buying on all our 
products, in all areas, and they are being given a 2 1 / 4% com¬ 
mission on all diamond compound business to the govern¬ 
ment regardless of where the order originates. 

Where a sale is made to a stocking or distributing area 
the local representative will be credited with a 5% com¬ 
mission; where a purchasing unit is using the material on 
the spot the local representative will receive a 10% com¬ 
mission. 

Those representatives who are stocking Elgin Diamond 
Compound and may sell and ship direct from their own 
stock must notify this office of each such transaction as a 
matter of record here; in addition, if the above pricing 
procedure would result in commission rates lower than those 
specified above for the stocking distributor we will credit 
him sufficiently to make up any such loss. 

Your attention is called to the fact that all agreements 
between this division and our sales people make specific 
exception to government purchases. This memorandum 
does not qualify or repudiate any contract clause referring 
to government purchases but rather is a statement of cur¬ 
rent policy subject to modification at any time. 

It will be wise, in any quotations to the government, 
whether written or verbal, that immediate notification be 
given this office because we are keeping in touch with the 
entire national picture, competitively, from the standpoint 
of specifications, etc., and may be able to offer real assist¬ 
ance in getting some of those jobs. 

JFI :mp 
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(PT) 


Plaintiffs Exhibit No. 16 
(COPY) 

U. S. Naval Ordnance Laboratory 
White Oak 

Silver Spring 19, Maryland 

5 October 1949 


Mr. Roger Waindle, General Manager 
Industrial Products Division 
Elgin National Watch Company 
Aurora, Illinois 

Dear Mr. Waindle: 

It is indeed with pleasure that I thank you for the splen¬ 
did presentation which you recently provided for our train¬ 
ing program. We feel that the information received was 
very beneficial with respect to many of the design problems 
■which continually arise here. 

I am also happy to inform you that, upon the request 
of Mr. Summerbell, your Mr. T. R. Green forwarded us a 
number of technical data sheets for Elgilov. They have 
since been distributed to our interested technical personnel. 
I am wondering, however, if you have similar data sheets 
for your synthetic sapphire jewel bearings. We have ap¬ 
proximately fifteen engineers who are interested in receiv¬ 
ing such information. 

Kindly permit me to remind you that we are also looking 
forward to having Dr. Schallacomb with us to lecture on 
the topic of escapement mechanisms. Such an engagement 
early in December, as I believe you suggested, would be 
very satisfactory. 

Please accept our sincere appreciation extended to you, 
Mr. Summerbell, and Mr. Green for your generous coopera¬ 
tion and contributions. We shall be pleased to have you 
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or any of your associates call upon us at any time that 
you may be in the Washington area. 

Very truly yours, 

W. H. Lund 
Coordinator, 
Technological Training 

P. S. I trust you have received your film which I mailed to 
you earlier this week. 

WHL :emb 

CC: Mr. Summerbell 


Plaintiff's Exhibit No. 13 

Date October 7, 1949 

To William E. Summerbell Co. 

From John F. Ireland 

Subject Elgiloy 

The remarkable mechanical and chemical properties of 
Elgiloy are currently being broadcast daily in every city 
in the country through the Parker Pen Company’s present 
advertising campaign launching its new “Parker 21”. We 
Are Sending You One of These New Parker’s With Our 
Compliments. 

Get better acquainted with the usefulness of this new 
Elgin alloy (Parker calls it Octanium) and use it as a talk¬ 
ing point with your customers. Let them know that Elgin 
research is “on the ball”, and as a result Elgin continues 
to manufacture better watches and improved industrial 
products. The attached information sheet will help you 
in your understanding of Elgiloy and its uses. 

Now for a short discussion of points of vital interest to 
you—How sales of Elgiloy are handled, and commission 
rates. 
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Elgiloy was developed by Elgin in cooperation with Bat- 
telle Institute, and after some twelve years of development 
was announced as the Dura Power main spring of Elgin 
watches. A year after its appearance in the watch it was 
made available to industry. 

Elgiloy is now produced and sold by three licensees as 
well as Elgin. These licensees are— 

Athenia Steel Division—Clifton, N. J. 

Wilbur B. Driver Company—Newark, N. J. 

Hoskins Mfg. Company—Detroit, Mich. 

These companies may sell the material directly to any 
user (except in the writing instrument field) but the user 
in such instance can not advertise his material as Elgiloy. 
Those companies purchasing directly from Elgin can, if 
they desire, use the name Elgiloy and capitalize on the ad¬ 
vertising and publicity which has been given to it. 

Your commissions on orders for Elgiloy originated by 
you, which Elgin can handle, will be 5% generally. How¬ 
ever, should an order be of such size so that it is necessary 
for us to reduce our profit margin, in those cases we will 
have to negotiate commission percentages. We are not 
talking about the usual run of orders but as you may know, 
Elgin already has received orders from one single company 
totaling $100,000.00. Other conditions will remain the same 
as in our Sales Agreement. 

We want to be sure that you understand the competitive 
situation with our licensees and the general sales policy on 
Elgiloy so that you can do a real selling job on this mate¬ 
rial. Write if you have any questions, but let’s get Elgiloy 
sales rolling. 

JFI/p 

Ate. 
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Defendant's Exhibit No. 1 

December 14, 1949 

Elgin National Watch Company 
Industrial Products Division 
Plant #3 

932 Benton Street 
Aurora, Illinois 

Attention: Mr. Roger Waindle 

Dear Roger: 

It was indeed a pleasure to be with you last week, to¬ 
gether with Dr. Challacombe and Dr. Herndon. I feel that 
the lectures at the Naval Ordnance Laboratory and the 
ASTE Society of the Naval Torpedo Factory at Alexan¬ 
dria will certainly pay off. 

As I discussed with you on previous occasions while you 
were in Washington, I feel it is time for Elgin to share the 
load on the expense of maintaining a Washington office. 
As vou know, I find mvself devoting a considerable amount 
of time on Elgin products, and this is necessary because 
you are working with new materials, and this requires a 
lot of pioneering work. I also find myself performing a 
number of services for you other than sales. All my serv¬ 
ices, which I am sure you are familiar with, point to the 
promotion of the Industrial Products Division of Elgin. 
These services, to name a few, include sales, sales promo¬ 
tion, direct mail advertising, endeavoring to get specifica¬ 
tions written, and arranging meetings and lectures. 

In addition, I am prepared to work with the ECA peoyfie 
on Elgilov and handle the foreign sales to the ECA coun¬ 
tries and perform any other services which you w’ould re¬ 
quire in Washington. I am also prepared to go any place 
on Elgin business, such as Frankfort Arsenal, Watervilete, 
Aberdeen Proving Grounds, etc. 

Since I have been with the Industrial Products Division 
for 3 years, I feel that I know the line very well, and I 
think that the Industrial Products are just beginning to 
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catch on with the various Federal agencies. I would like 
to continue representing your company in Washington, and 
I would like to devote one quarter of my time to Elgin 
products. 

Based on the above, I wish you would consider an equit¬ 
able retainer basis. I remain. 

Very truly yours, 

William E. Summerbell 


Plaintiff's Exhibit No. 18 

December 23, 1949 

cc: Wm. E. Summerbell (Same letter to Chicago office) 

ELGIN NATIONAL WATCH COMPANY 

COPY 

Corps of Engineers 
U. S. Army 
District Chief 
80 Lafayette Street 
New York 13, New York 
Dear Sir: 

We would like to be put on the list of bidders for small 
instruments. 

We note, in particular, that an inquiry has been or is 
about to be circulated on ‘ ‘clinometers” for hand usage 
and instruments of this kind would be of distinct interest 
to us. 

We would appreciate an opportunity of learning of your 
requirements in small instruments that would be suitable 
for our manufacture. 

Yours very truly, 

Roger F. Waindle 
General Manager 


RFW:SO 
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Plaintiff's Exhibit No. 36 

December 29, 1949 

William E. Summerbell & Company- 
Room 522 

Dupont Circle Building 
Washington 6, D. C. 

Dear Mr. Summerbell: 

In the past you have been soliciting orders for our line 
of sapphire products, diamond compound and Elgiloy from 
United States government agencies and installations in 
Washington, D. C. The matter of your compensation, on 
the orders obtained by you and accepted by us, has been 
worked out by mutual agreement. 

We understand vou desire to continue solicitation of 
orders for our industrial products and we are agreeable 
to your doing so, except for horological applications. We 
must also insist that vour solicitation of orders be confined 
to United States government agencies located in the Dis¬ 
trict of Columbia, although we would be glad to have y r ou 
do the necessary missionary work to obtain listings of the 
above products by the agencies located without the District, 
and to have you maintain contacts with federal agencies 
located in the District, even though the purchasing is done 
at locations outside the District. All orders which you 
solicit are to be solicited subject to acceptance at our 
Aurora, Illinois office and all merchandise is to be shipped 
f.o.b. Aurora, Illinois. 

We would not want to, and will not, exercise any control 
over the manner of your carrying on these activities, so 
that no contractual relationship or relationship of princi¬ 
pal and agent exists between us, and you would be perform¬ 
ing these services as an independent contractor. 

We will compensate you for such services by a commis¬ 
sion computed on the basis of a percentage of the dollar 
value of the order obtained by you and accepted by us, and 
payment of the commission to you will be made upon our 
receipt of payment from the purchasing governmental 
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agencies. However, you will be paid an advance against 
commissions of $200.00 a period (13 accounting periods to 
the year) with the advances and commissions to be settled 
semi-annually on June 30th and December 31st. 

On accepted orders originating from United States gov¬ 
ernment agencies and installations located in the District, 
and for use within the District, an undivided full commis¬ 
sion will be paid. However, if such orders are for end usage 
outside of the District, the commission will be divided by 
us between you and our sales solicitor in the area where 
the end use occurs, in proportion to the services each per¬ 
form; the decision with respect to the division of the com¬ 
mission shall be left entirely to us. 

On accepted orders originating from United States gov¬ 
ernment agencies and installations located outside of the 
District, but whose offices within the District you have 
contacted, we will pay you one-fourth of the full commis¬ 
sion. 

Commission rates are to be established by agreement 
between us, as in the past, and are subject to change from 
time to time as conditions vary. In the event of disagree¬ 
ment as to commission rates, we reserve the right to make 
the final determination. 

It is understood that you are free to discontinue solicita¬ 
tion of orders for the products specified herein at any time, 
and that we are under no obligation to continue to consider 
orders submitted by you, or resulting from your solicitation. 
We would appreciate your giving us 30 days notice in writ¬ 
ing of your intention to discontinue performance of the 
services authorized hereby and we would expect to give 
vou like notice of the withdrawal of such authorization. 

The limitations contained herein are necessitated by com¬ 
mitments we have with certain sales solicitors of this com¬ 
pany. 


JFI :SO 
sd 

cc—L. A. Mote. 


Very truly yours, 


John F. Ireland 
Sales Manager 
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Defendant's Exhibit No. 2 

December 30, 1949 

PERSONAL 

Elgin National Watch Company 
Industrial Products Division 
Plant #3 

932 Benton Street 
Aurora, Illinois 

Attention: Mr. Roger Waindle 

Dear Roger: 

I received a letter from the Ottumwa Iron Works which 
I am enclosing. 

I am seriously thinking of putting the proposition up 
to this company similar to the one that I wrote you about 
in my letter of December 14. 

I feel more and more that there is an H of a lot of 
missionary work around this place, but it is absolutely 
necessary for any company if they are interested in doing 
business with Uncle Sam. I have not had any correspond¬ 
ence with this company, and I do not know who recom¬ 
mended me. 

I would like to know if you have any comments to make 
on these companies. I remain. 

Very truly yours, 

Bill 

William E. Summerbell 

P. S. Another reason for working on a retainer basis plus 
a small commission is the fact that Congress plans to 
crack down on Manufacturers’ representatives as you 
will see from the little article that I am enclosing. 

(Enclosure) 

“FIVE PERCENTERS” 

When Congress convenes in January legislation will be 
introduced by Sen. Clyde R. Hoey of N. C., to “crack down” 
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on so-called five percenters and influence peddlers, by re¬ 
quiring them to register with the Government and disclose 
their fees. Sen. Hoey said that the measure, designed to 
drive into the open the activities of such agents, would re¬ 
quire them to identify their clients and report all fee ar¬ 
rangements and other pertinent data. The senator empha¬ 
sized that his bill was aimed to discourage self-styled influ¬ 
ence peddlers by making their operations an open box and 
reassuring business men that Government contracts cannot 
be fixed by payment of large fees. 


Plaintiff's Exhibit No. 19 

Date January 3, 1950 

To Wm. E. Summerbell 
From Roger F. Waindle 
Subject Corps of Engineers 

The subject have been inkling around about procurement 
of clinometers which are little hand instruments used for 
accurately estimating altitude of visible objects. 

This thing has started in New York in something of a 
round-about way—the way we have heard about it, the New 
York office has asked people whether they would be inter¬ 
ested in quoting and have not as yet made a formal bid 
request. 

I wonder if you could determine anything on this subject 
in Washington. 

RFW :SO 





Plaintiff's Exhibit No. 45H 


January 4, 1950 

Elgin National Watch Company 
Industrial Products Division 
Plant #3 

932 Benton Street 
Aurora, Illinois 

Attention: Mr. John Ireland 

Dear John: 

With reference to your letter of December 29, I have 
studied it over in detail and will certainly accept it in prin¬ 
ciple. However, I would like to have the opportunity of 
discussing a few points which I am sure can be cleared 
up, with Mr. Waindle on his next trip to Washington, which, 
I understand, should be about January 9. 

I remain. 

Very truly yours, 

William E. Summerbell 


Plaintiff's Exhibit No. 19A 

January 5, 1950 

Elgin National Watch Company 
Industrial Products Division 
Plant #3 

932 Benton Street 
Aurora, Illinois 

Attention: Mr. Roger Waindle 

Subject: Corps of Engineers 
Dear Roger: 

I was over in their office todav at Gravellv Point, and 
they advised me that they do purchase clinometers, but the 
Washington office did not have any knowledge of an out¬ 
standing purchase on clinometers. 
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They are going to send us specifications on clinometers, 
and I will forward them to you. There are two offices in 
New York which might have requested this information, 
either the Corps of Engineers Procurement Office at 620 
Wall St., Room 601, New York, or the Corps of Engineers 
Procurement Planning Office which is located at 109 Church 
Street, New York. It might be that this latter group was 
trying to find capacity for war procurement. 

I remain. 

Very truly yours, 

William E. Summerbell 

Defendant's Exhibit No. 3 

Date January 7, 1950 

To Wm. E. Summerbell 
From Roger F. Waindle 
Subject 

I note your letter of January 4th to John Ireland. 

I am not intending to come to Washington next week— 
rather, I will be in New York on the 9th and in Newark on 
the 10th to address the ASTE that evening; then, I intend 
to go up to New England and meet with some ball bearing 
manufacturers on some Elgiloy matters. 

Is there anything serious that you wish to discuss with 
us or can we put it off a while longer—I note that the Execu¬ 
tive Committee of the American Ordnance Association Gage 
Group is meeting at Frankford Arsenal on February 10th 
and I may be out again at that time. 

Regards. 

RFW :SO 
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Plaintiff's Exhibit No. 45 I 

January 9, 1950 

Elgin National Watch Company 
Industrial Products Division 
Plant 4r 3 
932 Benton Street 
Aurora, Illinois 

Attention: Mr. Roger Waindle 
Mr. John Ireland 

Gentlemen: 

With reference to your January 7 memorandum, there is 
definitely nothing serious in regard to the agreement which 
Johnny Ireland wrote on December 30. 

The Washington, D. C., territory should include a defi¬ 
nite area, such as greater Washington and Baltimore. 

What happens if my commissions do not total my retainer 
fee allowance as of June? 

Those are a couple of the questions which I have in mind. 
I remain. 

Very truly your, 

William E. Summerbell 


Plaintiff's Exhibit No. 40 

Date January 21, 1950 

To Wm. E. Summerbell Co. 

From Roger F. Waindle 

Subject 

I have your letter of January 9th on our general relation¬ 
ship. 

In the past you have been advised that your territory 
involves greater Washington and Baltimore and no change 
in this aspect of the matter was contemplated. 

With regard to the retainer fee, it is customary that com¬ 
missions as they develop are applicable against this fee; 
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however, the fee is to be the minimum that you will receive. 
In other words, if commissions do not total the retainer 
fee you obtain that base fee regardless. 

We are hopeful, of course, of increasing general perform¬ 
ance and actually hope that one of these days we may find 
the base retainer fee only a small part of your income 
from our activities. 

I note that Tom Green is going to be with you for a 
few days next week and I am hopeful that you will give 
him a good look-see at bureaus and departments who 
might be interested in the Elgiloy alloy. 

It looks as though I will be down your way during the 
■week of February 6th since the Executive Committee of 
the American Ordance Association is meeting at Frank- 
ford Arsenal on the 10th and I am expecting to be there 
on that date. 

Please keep this in mind and see whether we can drum 
up enough activity to make it worth while to be down for 
a few T days in the earlier part of that -week. 

Roger 

RFW:SO 


Plaintiff's Exhibit No. 29 

January 30, 1950 

Elgin National Watch Company 
Industrial Products Division 
Plant #3 

932 Benton Street 
Aurora, Illinois 

Attention: Mr. Roger Waindle 

Dear Roger: 

I am listing below the mailing addresses of some of the 
Navy Department’s Research and Development Organiza¬ 
tions. I would suggest that you send them literature on 
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all of the Elgin Industrial Product’s line, since they might 
have applications in their design problems. 

David Taylor Model Basin, Carderoek Md. 

U. S. Naval Engineering Experiment Station, Ann¬ 
apolis, Maryland 

U. S. Naval Aviation Ordnance Test Station, Chinco- 
teague, Virginia 

U. S. Naval Proving Ground, Dahlgren, Va. 

U. S. Naval Ordnance Test Station, Invokern, Cali¬ 
fornia 

U. S. Naval Air Development Center, Johnsville, Penn¬ 
sylvania 

U. S. Navy Mine Countermeasures Station, Panama 
City, Florida 

IT. S. Naval Air Test Center, Patuxent River, Md. 

U. S. Naval Air Missile Test Center, Pt. Mugu Port 
Hueneme, California 

U. S. Naval Unit, White Sands Proving Grounds, Las 
Cruces, New Mexico. . . . 

Very truly your, 

William E. Summer bell 


Plaintiff's Exhibit No. 45 J 

Date February 14, 1950 

To W. E. Summerbell 

From John F. Ireland 

Subject Elgiloy Commissions 

In order for us to credit you with the proper commissions 
on sales of Elgiloy originating through your efforts, will 
you please let us know, from time to time, from what com¬ 
panies we may expect orders. Also, keep us posted on 
the ordering of the government arsenals. If we do not 
have this information, it is most difficult for us to deter- 
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mine whether you had anything to do with the sale which 
for example could originate with a Peoria sale. 


J. 


JFI/d 


Plaintiff's Exhibit No. 23 

February 16, 1950 

Elgin National Watch Company, 

Attn: Mr. Roger Waindle 
Fuse Renovation Program 

I visited Col. Merrill Davis’ office of the Industrial Serv¬ 
ice Division of Ordnance regarding the proper way to pre¬ 
pare a bid for Frankfort Arsenal for the fuse renovation 
program. They referred me to A1 Lazure’s office and I 
visited Al, and fortunately a Mr. Smith of the Legal Sec¬ 
tion of Frankfort Arsenal was in at the time. We discussed 
the amendment which Mr. Cronmiller had suggested and it 
was all agreed that this matter was not our worry but the 
worry of Frankfort Arsenal as to how they might allow 
the contract to be made. Mr. Smith pointed out that they 
have many contracts with Elgin, and he suggested that we 
contact our Legal Section at Elgin, and they would be able 
to help us on advising the best means of preparing bids re¬ 
garding escalator clauses. He suggested that we contact 
the Chicago Procurement District and get joint procure¬ 
ment regulations, Section 4, Negotiated Purchases, dated 1 
November 1947, and that particular brochure you will be 
able to determine which of the various escalator or nego¬ 
tiated price arrangements that you think will be most 
suitable, provided you are interested in this particular 
contract. 

If you are not able to obtain this data, then I will be 
able to get it from the Superintendent of Documents. It 
might be that you already have it on file in your Legal 
Department. 

William E. Summerbell 

WES/mht 
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Plaintiff's Exhibit No. 19 B 

February 22, 1950 

cc to Wm. E. Sunimerbell Co. 
cc to E. C. Reed 

ELGIN NATIONAL WATCH COMPANY 

COPY 

Department of the Army 
Corps of Engineers 
Fort Belvoir, Virginia 

Attention: Research and Development Branch 
Gentlemen: 

We wish to go on record as interested in development 
and production of small devices that might be interesting 
to the Engineers. 

We have in mind a recent survey that was made con¬ 
cerning manufacturing interest in clinometers for hand 
use. When we saw this item it occurred to us that in light 
of material and fabrication methods development in the 
last ten years the item could well be redesigned for func¬ 
tional and economic performance and accordingly it would 
be a suggestion that that item might well be subjected to a 
redesign consideration if such items were to be purchased 
in the future. 

As would be apparent to you from a review of the type 
of work we perform most generally, our interests would be 
in small or small and highly precise instruments or com¬ 
ponents. 

We are represented in Washington by Wm. E. Summer- 
bell Company, DuPont Circle Building, who would be avail¬ 
able to you on a moment’s notice for preliminary considera¬ 
tion of any of these matters and we will look forward to 
a note from vou as to whether vou feel some of our facili- 

W m 

ties might be of interest to your branch. 

Yours very truly. 

Roger F. Waindle 
General Manager 


RFWrSO 


Plaintiff's Exhibit No. 45 K 


Date March 6,1950 

To Wm. E. Summerbell 

From John F. Ireland 

Subject Eaton Spring Manufacturing Company 

Many thanks for your note advising that subject com¬ 
pany has been given a development contract by the Ord¬ 
nance Department and will undoubtedly use Elgiloy in many 
different applications. 

This is just the type of information we need from you on 
orders which are in the development process. You may 
be sure that you will receive a commission on this company’s 
orders when they are received. 

J. F. I. 

JFI :SO 


Plaintiff's Exhibit No. 24 


March 8, 1950 

Elgin National Watch Company, 

Attention: Tom Green 
John Irelan 

Elgiloy Fuses 

I discussed writh Mr. Templeton of the Naval Research 
Laboratory the fuse applications Frankfort Arsenal has 
gone into, and he was interested to know’ that Eastman 
Kodak w’as working on Elgiloy. The Eastman Kodak peo¬ 
ple have some employees working right in the Naval Ord¬ 
nance Laboratory at White Oaks, and Mr. Templeton ex¬ 
pects to discuss the use of Elgiloy on fuses with them di¬ 
rectly. This might expedite things a little bit. I strongly 
recommend that w r e follow up very closely writh Eastman 
Kodak, since they are responsible for a lot of the develop¬ 
ment work on fuses, and I do not see w’hy the Industrial 
Products should not get into some of this fuse design wrork 
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themselves. I feel that the Industrial Products Division 
knows as much about fuse design as Eastman. 

You might take this up with Roger. If there is anything 
interesting, then I will try to get some development con¬ 
tracts on fuse design. 

William E. Summerbell 

WES/mht 


Plaintiff's Exhibit No. 25 

Date March 17, 1950 

To Wm. E. Summerbell Company 

From Roger F. Waindle 

Subject Elgiloy in Fuses 

Your Memorandum March 8th 

It is true that in our company we do have some know¬ 
how on fuse design—however, we are shorthanded in the 
brains department and have decided as a matter of policy 
that we will not do pure fuse development. 

As far as the application of any of our products to fuses, 
however, we would be interested in such work and accord¬ 
ingly it is probably our best bet to either work with East¬ 
man or to work with the arsenals on their development as 
our specific products might apply. 

I would appreciate it if you would determine from Mr. 
Templeton at Naval Research Laboratory or any other 
place just who at Eastman Kodak we should contact on 
this subject. I am intending to be in Rochester on Tues¬ 
day, April 18th, and would like to go into this subject with 
them at that time. 

Roger 

RFW :SO 
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Plaintiff's Exhibit No. 46 A 

Date: March 21, 1950 

To William E. Summerbell 

From John F. Ireland 

Subject A.S.T.E. Show—Philadelphia, Pennsylvania 

We certainly were glad to hear that you will be with 
us at the A.S.T.E. Show. 

We have reservations at the Bellvue Stratford Hotel 
where you may register under you own name, mentioning 
our company. 

A Sales Meeting will be held Wednesday Evening, April 
12th, at Kugler’s (wrherc the food is exceptionally good), 
immediately following the close of the day’s activities at 
the show. 

Roger Waindle, Doc Wochos, Tom Green and I will be 
there so that most any subject can he discussed. A new 
line of accessories will be discussed at this time and will be 
shown for the first time. Bring with you any questions 
you have on the various products as well as those on policy 
for discussion at this meeting. 

Our Booth Number is 306-A, and I am enclosing your 
badge for the show. See you in Philadelphia. 

JFI/d 

enclosure. 


Plaintiff's Exhibit No. 19 D 

Date April 21, 1950 

To Wm. E. Summerbell Company 
From W. M. Wochos 
Subject Clinometers 

You will recall that on January 3,1950 Mr. Waindle vTote 
you about the subject instrument for the Corps of Engi¬ 
neers and that you checked into it at their office at Gravelly 
Point. 
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We, yesterday, received Invitation No. DA-EXG-11-184- 
B-50-1199 for 1200 clinometers, this bid to be opened May 
18th. We are very desirous of bidding on this item but 
have been unable to locate a clinometer from Chicago Pro¬ 
curement. Would you please see whether or not you could 
get hold of one for our examination just as soon as possible 
so that we may get a bid in on this item. 

Doc 

WMW :SO 


Plaintiff's Exhibit No. 19 E 

April 25/50 

Elgin National Watch Co. 

Clinometers 

Att: W. M. Wochos 

I spent the entire day trying to track down someone 
in the Corps of Engineers, who could let me have a clino¬ 
meter. However, the procuring office here, has advised 
that the onlv wav that this can be done, is for vour office 

i i ' mt 

to talk to the Purchasing Officer, at Chicago, and request 
that vou be allowed to see one of these units. Thev could 

V ft 

draw this out from their stock. I understand that there is 
one at Granite City, near St. Louis. In the meantime, I 
am going down to Fort Belvoir, to see the "Research De¬ 
velopment People, with the hope of obtaining one of these 
clinometers. This is the information that I have obtained 
from Gravelly Point. 

William E. Summerbell 

WES/o 
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Plaintiff's Exhibit No. 19 F 

Date April 27, 1950 

To Wm. E. Summerbell 

From Roger F. Waindle 

Subject Corps of Engineers—Current Bid Request— 
Chronometers and Clinometers 

I wish to thank you for specification JAN-C-759 we re¬ 
ceived today on the Clinometer; I went in and talked to the 
Procurement Officer yesterday in Chicago and obtained a 
set of prints and a set of the specifications; they also advised 
that they were teletyping the Granite City, Illinois depot 
in the hope that they can obtain one of these clinometers 
for our study and assistance in bidding. 

In reviewing this entire matter I note our letter of Feb¬ 
ruary 22nd to Corps of Engineers, Ft. Belvoir, copy of 
which went to you—in that letter we suggested that we 
would like to get into some redesign of this item to bring 
it up to something beyond the “issue of 1913” specifica¬ 
tion, as a lot of improvements have been made in materials 
and products since that time and there is no doubt that 
use of standard screws and other standard parts would 
reduce the cost and increase the effectiveness of this type 
of instrument. 

We got no answer from the Corps of Engineers and 
neither did you ever follow the job as far as I can see— 
the point I am trying to bring up, Bill, is that both of us 
are going to a helluva lot of trouble right now to try to get 
a reasonable quotation into the government—whatever we 
have to offer them will not be as good as if we had had more 
time to study it and our quotation may be so far off that we 
either lose monev on a low bid or we are so high that we 
don’t get a look at it, and all of this could have been prop¬ 
erly prepared with the six months notice we had on this job 
if we had done a better follow-up job on it originally. 

The work vou are doing on this clinometer and the chro- 
nometer is very good today but I do feel we could have 
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been a lot farther ahead if we had followed this matter up 
previously. 

Roj. 


RFW :SO 


Plaintiff's Exhibit No. 19 C 

5/1/50 

Elgin National Watch Co. 

Clinometers 

Att: Mr. Roger Waindle 

Last March, I went to the Corps of Engineers at Fort 
Belvoir, regarding your letter on a new design clinometer, 
but thev did not know about this letter, and thev referred 
me back to the Washington office. I did not go to the Wash¬ 
ington office until todav, when I went to the Research Re- 
velopment Center, and they do not have your letter on file. 
Nevertheless, I have been able to find out some interesting 
information in clinometers. 

They allowed me to go through their old records and I 
was able to find a procurement, which was made by the 
Corps of Engineers, in 1943, in the amount of 5,500 units. 
These were bid and awarded to the Company which I am 
listing below, at $13.10 each. The Company that manufac¬ 
tured these was Schwab & Wisischpard, 305 East 45th 
Street, New York, N. Y. This Company usually manufac¬ 
tures watch cases, but during the war, there was no re¬ 
quirement for watch cases, so they went into the manu¬ 
facture of these clinometers. This Company also manu¬ 
factured and apparently still does manufacture pocket com¬ 
passes or wrist compasses. I actually saw one of these 
clinometer’s, but the Corps of Engineer’s were not able 
to get a hold of this and let me send it out to you. They 
did show me a catalogue of K & E, and in their 1944 cata¬ 
logue, they show a military clinometer, their #5721, which 
they sell at $23.00 each. Undoubtedly, K&E will be bid¬ 
ding on this particular requirement, and you should be 
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able to get a price around Chicago, on one of these. I hope 
that this information will be of some use to you in prepar¬ 
ing your bid. 

William E. Summerjbell 


WES.o 


Plaintiff's Exhibit No. 46 B 

Date May 3, 1950 

To Wm. E. Summerbell Company 

From Roger F. Waindle 

Subject Miniaturization Symposium 

On May 9th to 11 inclusive a symposium on miniaturiza¬ 
tion is being held in the Department of Interior Auditorium 
at 18th and C Streets. 

I would suggest you look into this matter to see if you 
can know something more about miniaturization and the 
government’s interest in that subject. As you can appre¬ 
ciate, the engineering and production facilities of this com¬ 
pany are particularly directed toward mechanical minia¬ 
turization and it would be helpful to know more about 
trends and requirements that we might fit into. 

There is one thing to check into and that is the fact 
that this meeting appears to be particularly directed to 
electrical or electronics miniaturization and it may not be 
too important to us. 

The meeting is sponsored by AIEE, IRE and RMA, 
reservations can be made through Mr. J. G. Reid, Jr., Chief, 
Engineering Electric Section, National Bureau of Stand¬ 
ards, and registration will be at the Roger Smith Hotel May 
8th from 6 to 11 P. M. 

Please follow this and if it appears interesting I would 
suggest you register and attend. 

Roger 

RFW:SO 
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Plaintiff's Exhibit No. 19 G 

Date May 25, 1950 

To Wm. E. Summerbell—cc to T. R. Green 
From Roger F. Waindle 
Subject General 

Dr. Heeren made a very large point of the military inter¬ 
est ill Elgilov and felt that the biggest thing holding the 
matter back was the difficulty in getting samples to them. 

I am advised by Tom Green that we are leaning over 
backward to provide No Charge samples to the military and 
I think vou can count on the fact that we will continue to 
do so. 

One thing that Dr. Heeren mentioned we should clear 
up a little bit is something of the “mystery” on the heat 
treating proposition—he suggests, and I think it is good 
policy, that we tell the engineer that since the material de¬ 
rives its maximum physical properties from a combination 
of cold work and heat treatment—and since after a piece 
has been formed it is rather difficult to tell just how much 
heat treatment it might require—it is well to permit us to 
do the initial experimental heat treatment, after which we 
will advise them the heat treating specifications. 

In other words, let’s keep the matter simple in their 
minds but let us handle it initiallv to see that it gets off 
to a good start. 

Tom has been trying to get in touch with Mr. Clark at 
Eaton Spring in Detroit ever since we talked with you but 
we still have not been able to make contact with him. 

With reference to a few other things—we were the only 
bidder on the Engineer Corps Clinometer—1200 at $13.50 
apiece. We have not been given official notification of 
contract award and are doing some preliminary checking 
now to see whether we should make the Clinometer as the 
old prints and samples show or get into a redesign. 

We have a representative from ITSNOTS, at El Segundo, 
California, I believe, who is coming out next week to dis- 
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cuss our interest in redesigning a rocket fuze for produc¬ 
tion and design and construction of production tools. It 
may be possible that we will formally equip ourselves to 
more of such work. 

Under separate cover we are writing to N.S.I.A. advis¬ 
ing them to put you on their mailing list as our 'Washing¬ 
ton representative. This reminds me that it would be a 
good tip to you to learn more about the renegotiation ac¬ 
tivities and contract details which is one of the primary 
themes of the N.S.I.A. Therefore, I think a closer relation¬ 
ship with that organization would be very useful to you 
for our account and others. 

The Engineer Corps bid for Clinometers included 30 
break circuit chronometers, if you remember. "We finally 
decided that we had better not quote on them in our state 
of ignorance and Hamilton got them at $755.00 apiece?— 
this is a lot more monev than we were led to believe bv the 
advice we got from the Navy? 

Roj. 

RFW :SO 


Plaintiff's Exhibit No. 46 C 

Date June 2, 1950 

To William E. Summerbell 

From R. F. Waindle 

Subject 

Acknowledging your memorandum of May 31, we are 
certainly following the Eaton company on the 20 mm gun 
springs and have decided on a method of attack that we 
will follow in cooperation with Eaton. Definitely, we have 
not given up on that matter. 

With regard to the clinometers, we are planning now to 
make them according to their present specifications. 

Regarding design of rocket fuses, be advised that we are 
not as yet able to take on any of this work. However, we 
are equipping ourselves to do so, although this is definitely 
in anticipation of taking a job from U. S. Naval Ordnance 
Technical Station at Pasadena. We will, of course, keep 
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you advised on our ability to handle design problems and 
as we expand our operations here we should be able to get 
into more of this work, although I don’t see us taking any¬ 
thing until next Fall or the first of the year. 

E. F. W. 


bn 


cc to 


Plaintiff's Exhibit No. 19 L 

June 10, 1950 

H. E. Linney Co. 

Wm. E. Summerbell 


ELGIN NATIONAL WATCH COMPANY 

COPY 
In triplicate 

Office of the District Engineer 
San Francisco District 
ISO New Montgomery Street 
San Francisco, California 

Subject: Invitation #ENG-341 

Gentlemen: 

"We are notified through our representative in Washing¬ 
ton, the William E. Summerbell Company, that the subject 
invitation calls for 

250 Clinometers, Service 

If the instrument in question is in accordance with specifi¬ 
cations JAN-C-759 Class A (SXL 18-2848.500-500), we quote 
a price of $20.00 apiece delivered to any designated domes¬ 
tic destination. Terms are f.o.b. our plant with transpor¬ 
tation charges prepaid to domestic destinations. 

All local sales taxes applicable on given shipments will 
be added to our invoice. 

Since it appears to us that the opening date is June 14th 
we ask that you accept this letter-proposal in lieu of formal 
bid proposal; we will obligate ourselves to complete the 
formal proposal at a later date if you desire. 

The bidder represents that the aggregate number of em¬ 
ployees is over 500; that we are a manufacturer of this 



instrument; that we have not employed or retained a com¬ 
pany or a person to solicit or secure this contract and agrees 
to furnish information relating thereto as requested by the 
contracting officer; this is a corporation incorporated in 
the State of Illinois. 


RFW :SO 


Yours very truly, 

Roger F. Waindle 
General Manager 


Plaintiff's Exhibit No. 26 

Elgin National Watch Company 

Date June 21, 1950 

To William E. Summerbell Company 

From John F. Ireland 

Subject Precision Product Activity—Individual Products 
Division 

At the sales meeting in Philadelphia, Doc Wochos dis¬ 
cussed briefly with you the Industrial Product’s Precision 
Products. 

I should like to point out that we are not interested in 
the manufacture of small items, such as screw machine 
parts, stampings, and so forth, where we would be in direct 
competition with job shops. Rather, we are interested in 
this work only if it is close tolerance work, and preferably 
a necessary part of a small precision assembly. The David 
0. White camera train mechanism, which we showed you, 
is an example of a series of precision screw machine parts 
and stampings combined to form a small assembly. This is 
the kind of work we want. 

Should any of your prospective customers require this 
type of work, send us prints. We will let you know whether 
we can handle it. 
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Approach your customers along the lines of small preci¬ 
sion parts, and assembly work. There is a great deal of 
this available, so get your share. 


Plaintiff's Exhibit No. 19 I 

Date June 21, 1950 

To Wm. E. Summerbell 

From R. F. Waindle 

Subject Engineer Corps Clinometers 

We now have an additional 250 clinometers on order from 
their San Francisco office. We quoted immediately upon 
receipt of your memorandum on the fact that bids were 
open for those units and have now been advised that we 
are awarded a contract. 

This brings our total up to 1,500 units. We are proceed¬ 
ing with tooling, etc., on the basis of sensibly their previous 
design and are not going to pursue the matter of redesign 
and modification at this time. 

This last small quantity worked like a triple play in a 
ballgame—zip, zip, zip—and the order was ours! I think 
we are developing some swell cooperation, Bill. 

RFW 

bn 


Plaintiff's Exhibit No. 19 J 

6/23/50 

Elgin Nat. Watch Co 
General 

Att: Mr. R. Waindle 

It is good to know that we got the order from San Fran¬ 
cisco, on the clinometers. 

I am going to visit the Corps of Engineers Research and 
Development Office, to discuss with them a possibility of a 
redesign for future clinometers. I know the right man to 
see, and I will base my discussions on your letter of Febru- 
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ary 22nd, which you sent to the Corps of Engineers, at 
Fort Belvior, Va. 

With reference to your memorandum of June 21st on 
diamond compound standards, regarding Mr. Snyder of the 
Engus Equipment Company, do not be alarmed, because the 
Navy people are definitely on our side, and there will be 
no changes made at this time. I feel sure that we have this 
situation well in hand. 

When you come down in July, bring some old clothes and 
a bathing suit, because I just bought a star sailing boat. We 
can visit the people at the experimental station at Annapolis 
(Mr. Watt Smith), and then do a little sailing. 

William E. Summerbell 

WES/o 


Plaintiff's Exhibit No. 19 K 

6/29/50 

Elgin National Watch Co 
Clinometers Corps of Engineers 

Att: Mr. R. Waindle 

With reference to your letter of February 22nd, 1950, 
regarding clinometers, I wish to advise you that I have 
discussed this matter with Mr. Van Waggoner, of the Office 
Chief of Engineers, and I have requested that he discuss 
this matter with us on or about July 17th, at which time 
you expect to be in Washington. 

He realizes that this is an old clinometer and piece of 
equipment and he will be interested in hearing any of your 
proposed changes. You should have a little more back¬ 
ground on this matter by the time you arrive in Washing¬ 
ton, since you will undoubtedly, have started producing 
some of the old clinometers. 

When I first talked to him, he thought that I was inter¬ 
ested in trying to have our present contract changed to 
meet our proposed design, and he told me that that -would be 
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impossible. He was very glad to know that we were going 
along with the contract based upon the original specifica¬ 
tions. In the future, if you are interested in following this 
up, the proper person and address is 


WES/o 


John R. Richardson 
Chief, Topographic Branch 
Office, Chief of Engineers 
Department of the Army 
Washington 25, D. C. 

William E. Summerbell 


Plaintiff's Exhibit No. 45 D 

Elgin Announces New Site for 
Industrial Products Division 

By August 1st, the Industrial Products Division of the 
Elgin National Watch Company, formerly at Aurora, will 
be relocated at Elgin, Illinois in the company’s main plant. 
Here space has been created through transfer of certain 
watchmaking functions to the company’s new 225,000 square 
ft. plant in Lincoln, Nebraska. 

Location at Elgin, Illinois permits a greater integration 
of management and manufacturing facilities, with larger 
manufacturing space and closer liaison with the main 
Elgin research laboratories. 

In addition to replacement and modernization of manu¬ 
facturing equipment, the Diamond Laboratories have been 
expanded to meet the increasing demand for Elgin Dymo 
Diamond Compound. Here extremely precise control of 
atmosphere—dust, humidity and temperature—will assure 
even higher quality standards in the processing of the 
minute diamond abrasive particles. 

Increased military demand on Elgin for research, product 
development and production in miniature precision devices 
will be better met by this concentration of activities at 
Elgin. 
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Plaintiff's Exhibit No. 27 


cc: Wm. E. Summerbell 


July 25, 1950 


ELGIN NATIONAL WATCH COMPANY 

COPY 

Navy Department 

BuOrd; Ammunition Procurement Section—MA3A 
Washington 25, D. C. 

Attention: Cdr. M. B. Freeman, Room 0316 

Gentlemen: 


Reference is made to our brief visit with you last week 
in company with our district representative, Mr. William 
E. Summerbell, at which time we discussed the fact that we 
were organized for quicker, better cooperation with the 
military on all items of design and manufacture in which 
•we can enter. 

Specifically, we are interested in any assistance we might 
offer you in development of your fuze program and will 
anticipate hearing from you if we can be of service. 

Yours very truly 

Roger F. Waindle 
General Manager 

RFW/bn 


Plaintiff's Exhibit No. 28 

August 1, 1950 

Office of Chief of Ordnance 
Pentagon Building 
Washington, D. C. 

Attention: Mr. William Stephenson 
Ammunition Branch—Rm. 2-E-432 Pentagon 

Dear Mr. Stephenson: 

It was nice to meet with you the other day and discuss 
Elgin’s participation in the manufacture of fuzes. 
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We are quoting on the renovation of type M43 and M67 
for Frankford Arsenal, but in view of the fact that our 
time was cut in half because of the fact that the inquiry 
was received by us just as we were running into a two 
weeks vacation period, we are not sure that our figure will 
be as good as we might provide. 

If you will recall, we discussed with you a proposed pilot 
line for manufacture of new types of 500 and 502 fuzes and 
on that basis we have submitted a tentative proposal to 
Colonel Clagett of Frankford via Chicago Ordnance Dis¬ 
trict. 

We are going to be in Philadelphia on Tuesday, August 1, 
anticipating an opportunity of discussing the matter in 
somewhat more detail with Colonel Clagett. 

It was nice to meet with you and discuss your fuze pro¬ 
gram in which we would be quite interested, as we have a 
facility particularly suited for this type of work which 
has been kept in standby since our previous experience in 
such work. 

Bill Summerbell, who is representing this Division in the 
Washington area, will probably be in to see you from time 
to time, and T am hopeful that we may be of service to you 
with military requirements along these lines. 

Yours very truly 

Roger F. Waindle 
General Manager 

RFW/bn 
cc: Summerbell 
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Plaintiff's Exhibit No. 30 

WESTERN UNION 
(Telegram) 

(07) . . 

1950 Aug 7 AM 11 09 

MV068 PD—WUX ELGIN ILL 7 931A— 

WM E SUMMERBELL CO- 
DUPONT CIRCLE BLDG- 
HAVE ORDER ON ROCKET FUZE TIMING MECHAN¬ 
ISM SUBCONTRACT FROM THERMADOR— 

W M WOCHOS ELGIN NATL WATCH CO— 


Plaintiff's Exhibit No. 46 D 

August 17, 1950 

Chief 

Ordnance Guided Missile Center 
Red Stone Arsenal 
Huntsville, Alabama 

Attention: PGAE 

Gentlemen: 

We are in receipt of a recent form letter concerning 
your transfer to Huntsville and wish to advise that con¬ 
tacts of the Elgin National Watch Company with the Missile 
Center will be made directly from our office at Elgin, Illi¬ 
nois. 

We would like this opportunity to advise that we are now 
in production on a Navy rocket device that may well be 
coming up for production in its present or a modified ver¬ 
sion for your rocket work, and wish to offer our services 
in that regard. 

In connection with the Navy EX100 and Navy Mil 
rockets, the Navy Department has designed a very clever 
arming device which is acceleration-actuated, and unlike 
most time fuzes, will disarm if acceleration is interupted 
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prior to reaching fully armed position. This Inyokern de¬ 
velopment appears to us to have a broad interest to any 
of our military establishments interested in rockets. 

As stated above, we are entering into production cur¬ 
rently and in the interests of economy, feel that if the Army 
is interested in a similar device it might be well to investi¬ 
gate the Inyokern development. Obviously, if the same 
arming device could be used by both services, production 
quantities could be increased with resulting economies in 
manufacturing cost. 

We will look forward to hearing from you in this regard. 

Yours very truly 

Roger F. Waindle 
General Manager 

RFW/bn 
cc: J. G. Shennan 
W. E. Summerbell 


Plaintiff's Exhibit No. 46 E 

WESTERN UNION 
(Telegram) 

( 12 ) 

1950 AUG 22 PM 12 16 

WW08S PD—WUX ELGIN ILL 22 1035A— 

WM E SUMMERBELL— 

DUPONT Cl—CLE BLDG— 

RELET SEVENTEENTH STRIKE SETTLED. PRO¬ 
GRESSING ROCKET FUZE PER SCHEDULE— 

ROGER F WAINDLE ELGIN NATL WATCH 
CO— 
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Plaintiff's Exhibit No. 37 

August 25, 1950 

Mr. William E. Summerbell 
Room 522 DuPont Circle Building 
Washington 6, D. C. 

Dear Bill: 

With the increased service requirements being placed 
upon you by us we have decided to increase your advances 
to $400.00 per period from $200.00. 

This will take effect for our eighth accounting period 
which begins July 17th and ends August 12th. Accordingly, 
the next check you get from us should reflect this change 
in status. 

I am sure you appreciate it is difficult to evaluate these 
matters properly and it is understood that we are more 
or less *‘playing this by ear” in an effort to have an 
equitable arrangement with you for the various services 
you are performing for us, most of which are difficult to 
evaluate in a dollar and cents manner. 

There is no doubt but that there is more consciousness 
of Elgiloy in armament work due largely to your efforts 
and in view of our present rate of activity’ on military 
items we are calling upon you more and more for on-the- 
spot assistance and accordingly feel that additional com¬ 
pensation is due you. 

This rate of compensation may be varied at any time 
depending upon conditions as they may vary. It is hoped 
that eventually we may get to some stabilized basis that 
will be mutually satisfactory. 

Yours very truly, 

Roger F. Waixdle 
General Manager 


RFW :SO 
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Plaintiff's Exhibit No. 45 L 

August 28, 1950. 

Mr. Roger F. Waindle, 

General Manager, 

Elgin National Watch Company, 

Industrial Products Division, 

Elgin, Illinois. 

Dear Roger: 

l am very pleased to know that you are able to increase 
my retainer from $200.00 to $400.00 per period. I of course 
realize that you are “playing this by ear” since it is in¬ 
deed difficult to evaluate in dollars and cents the various 
services which I perform for the Elgin National Watch 
Company. This includes both the Watch Company and the 
Industrial Products Division. I have at least a feeling of 
satisfaction that we are beginning to get the Elgin prod¬ 
ucts into the Governments specifications and supply sys¬ 
tem. 

I do hope that we will within a reasonable period of time 
be able to stabilize on a basis that will be mutually satis¬ 
factory for the Elgin Watch Company and myself. 

I remain, 

Very truly yours, 

William E. Summerbell 

WES/hmcn 


Plaintiff's Exhibit No. 50 

Date August 31, 1950 

To Mr. R. F. Waindle 
From J. G. Shennan 
Subject 

In your letter to Mr. Summerbell about his compensa¬ 
tion you made no mention of commissions. It is my under¬ 
standing that he is not to be paid a commission on any of 
this work. 
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Is this thoroughly understood by him and is it in writ¬ 
ing? If not, it should be. 

Also, has this recommendation concerning Mr. Summer- 
bell gone through the Salary Committee? 

J. G. 


Plaintiff's Exhibit No. 51 

Date August 31, 1950 

To Mr. J. G. Shennan 

From Roger F. Waindle 

Subject Compensation—William Summerbell 
Your Memorandum August 31st 

The subject matter is not considered salary for our own 
protection. 

When we set Mr. Summerbell up on the $200.00 a month 
compensation for services we very carefully worded a letter 
to him with the assistance of the Legal Department to 
limit our liability as much as possible and still have a 
w-orking arrangement. Our last letter, increasing the com¬ 
pensation, was approved by the Legal Department as not 
affecting the terms of the relationship that exists between 
Mr. Summerbell and our company. 

We have specifically excepted commissions on govern¬ 
ment work both verbally and in writing to Mr. Summerbell 
and, in fact, to his firm when he was associated with two 
other men in Washington. 

The recommendation concerning Mr. Summerbell has not 
gone through the Salary Committee and I had not con¬ 
sidered that this type of compensation should go through 
the Committee. If, in light of the above, you feel it should, 
I will be very happy to prepare a memorandum to the 
Committee on the subject. 

W 

RFW :SO 

Note bv Mr—Shennan: 

O.K., not necessary, but Biggins, Brophv and Rowe 
should know what your arrangement is. 
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Plaintiff's Exhibit No. 46 F 


Date August 24, 1950 

To W. E. Summerbell 
From R. F. Waindle 
Subject 


Reference is made to the copy of your letter of August 
4 to Frankford Arsenal on the subject of Invitation #23 
calling for about 25,000 pinions. 

As you know, Bill, I have been leaving it up to you to 
pick up bid announcement information from various 
sources. 

I am rather disturbed to note that when I was last at 
the Arsenal, that is August 2 and 3, I went to their Bid 
Board and found that they had bid requests *7 and #9, in 
addition to #23, and both of these previous bids were for 
many many times the quantity of material requested on 
#23. 


Is there anyway we can protect ourselves from missing 
opportunities of this kind? 

Incidentally, all appear to be fuze parts. 

RFW 


bn 


Plaintiff's Exhibit No. 46 G 

August 28, 1950. 

To Mr. Roger F. Windle 
General Manager. 

From William E. Summerbell. 

With reference your August 24th memo regarding the 
25,000 pinions, I wish to advise that it is impossible for me 
to pick up everything that might be of interest to you in 
the way of manufacture. It was a lucky break that I 
should have picked up the Frankford Arsenal’s invitation 
to bid on 25,000 pinions. I would suggest that you imme¬ 
diately send a letter to the Frankford Arsenal outlining the 
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type of parts you would like to manufacture which in turn 
you would like to bid on. Send me a copy of this letter 
and I will visit the Purchasing Officer and discuss this 
with him. That is the best way we can protect ourselves 
as far as Frankford Arsenal goes. However, I suggest 
the same type of letter be sent the Picatinny Arsenal. 
Picatinny Arsenal as you know purchases a lot of small 
metal components which are used in fuze manufacture and 
if Picatinny has the information I am sure they will put us 
on their bidders list. I check with as many people as I can 
each day regarding parts we might be interested in, but it 
is pretty tough to cover the entire field. 

WES/hmcn 

P.S. Jimmy Karnes told me this afternoon that you are not 
only interested in bidding on watches and time pieces 
but precision parts which would fall in the small pre¬ 
cision line of manufacture. 


Plaintiffs Exhibit No. 46 V 

August 29, 1950 

To: Wm. E. Summerbell 
From: Roger F. Waindle 
Subject: Ship’s Chronometers 

Attached herewith is an illustration of the type of ship’s 
chronometer made by Hamilton and Elgin during the last 
war. 

In brief, it is an extremely accurate timekeeping instru¬ 
ment mounted in gymbals in the inner container and in¬ 
volving a carrying box or outside container. 

In nosing around the Navy Department we would be in¬ 
terested in knowing if chronometers are included in mobili¬ 
zation planning or whether any procurements at all are 
planned for these instruments. 

We would also like to have the latest specifications and 
and other information on chronometers that you might be 
able to dig up. 
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In my opinion, you might very well start with Com¬ 
mander Knechtel or some of that group. 

R.F.W. 

RFW: SO 
Ate. 


Plaintiff's Exhibit No. 46 H 

August 29, 1950 

To: Mr. Roger F. Waindle 
From: William E. Summerbell 
Subject: Picatinny ArsencU Fuze 

I visited the Rocket Branch of the Research and Develop¬ 
ment Division of the Office Chief of Ordnance and talked 
with Mr. H. G. Jones, Jr. Mr. Jones is in charge of fuze 
design for Army Ordnance Rockets, and he advised me that 
they had sent at his request a man from Picatinny Arsenal 
and this gentleman was from Mr. W. R. Carson’s office re¬ 
garding Elgin manufacturing parts for the T-2023 fuze. 
These parts are for the escapement mechanism. He asked 
me to do all I could to make sure that these parts would 
be made up as soon as possible. If you feel that I should 
know anything about this particular item then please advise 
me so I will be more conversant with Mr. Jones. This 
contract of course comes out of Picatinny, but I know Jones 
personally and I might be able to help out. 

WES/hmcn 


Plaintiff's Exhibit No. 46 I 

September 1, 1950 

To: Wm. E. Summerbell 
From: R. F. Waindle 

I am currently planning to come down to Washington the 
night of Sunday, September 17, to spend a few days in 
your fair city. 
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The Inyokern Navy people tell us that their Washington 
associates have another rocket firing combination that they 
may prefer over the one we are currently making for the 
West Coast boys and accordingly, I would like to trace this 
down and see if we could get it in our bag. 

I am sure that there will be quite a number of things that 
will come up prior to that time that will consume two or 
three days in Washington and am planning accordingly. 

R.F.W. 

bn 

cc: J. G. Shennan 
G. G. Ensign 
M. H. Heeren 
W. M. Wochos 


Plaintiff's Exhibit No. 32 

September 2, 1950 

To: William E. Summerbell 
From: Roger F. Waindle 
Subject: Pieatinnv Arsenal Fuze 

Your Memorandum August 29 

On August 19th Picatinny had an engineer here named 
Handman and we spent all day with him, gave him all the 
dope on this type of arming device and assured him that 
we would be able to meet Picatinny’s delivery requirements 
for the test work they want to do. 

I was down to Wright Field and talking to the arma¬ 
ment laboratory boys about the same thing and find that 
this Picatinny deal is apparently for the 2.75 Air Force 
rocket that they intend to use in cluster firing work. 

Picatinny wants to order a thousand but they are rather 
“sticky” about contract details. We guessed a price to 
them and told them that would be it and they phoned this 
week regarding contract details which I told them we would 
not go for. 
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They ended up by advising that they would send us a 
letter of intent to cover the production of a thousand parts 
for them and Chicago Ordnance District has advised that 
Picatinny has asked them to waive inspection—request¬ 
ing it of the Navy Department since the Navy will be more 
familiar with this whole job. 

If we ever get an order from Picatinny I think we can 
meet their delivery—they want 50 by September 15th, I 
believe, and the balance during October. 

When I come down I will be glad to meet with Jones and 
talk with him on this subject. 

R.F.W. 

RFW: SO 


Plaintiff's Exhibit No. 46 J 

September 5, 1950 

To: Win. E. Summerbell 
From: R. F. Waindle 
Subject: Navy Rocket Fuze 

I have a little more information on the subject now. 

My information is that. BuOrd has a “Mark 149” fuze, 
propeller armed that they may prefer to the set up for 
which we are now making some assemblies. 

I would like you to find out something more about this 
particular fuze—specifications, if possible—whether it has 
been made before, whether it is now being made in pro¬ 
duction, who is making it, whether we can get into the 
picture, etc. 

With this information we may be better armed to discuss 
things in more detail vrhen I have an opportunity of getting 
down later in the month. 

Bill—By phone today to Capt. Adams I mentioned this— 
he said they were using an “obsolete” fuze of which they 
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Lad plenty in store! 
him together, 
bn 


Let’s hold this off until we can see 


RF.W. 


Plaintiff's Exhibit No. 46 K 

September 5, 1950 

To: Wm. E. Summerbell 
From: R. F. Waindle 

I have your memo of August 28th regarding pinions 
and various small items of that kind that Picatinny or 
Frankford might purchase from time to time. 

In discussing this matter with the Procurement Office at 
Frankford, I was advised that these little items are handled 
by clerks who are not going to take the trouble to know 
enough about suppliers to know that, for instance, Elgin 
would be a good source for a given item. 

They suggested that the only method of properly han¬ 
dling this was to review their Bid Boards occasionally. 

Accordingly, since both Picatinny and Frankford bids 
are recorded at the Chicago Ordnance District, We are 
going to have a man stop off at least once a week and go 
through the “hangings” to see if there is anything that 
might interest us. 

It was my impression that you could pick up items of 
this kind through your publications on government bids. 

We are, however, going to write to both Picatinny and 
Frankford advising them of our interest in parts and small 
components or sub-assemblies. 

RF.W. 

bn 
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Plaintiff's Exhibit No. 33 

September 6, 1950 

To: Mr. Wm. E. Summerbell 

From: John F. Ireland 

Subject: A. S. M. Show—October 23-27, 1950 

We are exhibiting at the A. S. M. Show, which is to be 
held in Chicago, Illinois, October 23-27, inclusive. 

We expect you to spend the entire week here—two days 
at the show and three days here in the plant to become 
more closely acquainted with our work and the type of 
material we feel we can work on with the government. 
JFI: 1mm 

John F. Ireland 


Plaintiff's Exhibit No. 46 L 

September 12, 1950 

To: Mr. R. F. Waindle 
From: William E. Summerbell 

With reference to your September 5th memorandum re¬ 
garding bids from Picatinny and Frankford and other gov¬ 
ernment installations. To my knowledge there is no cen¬ 
tral information centre regarding government require¬ 
ments. I screen many publications daily but I am still not 
able to keep abreast with everything. I think it is very 
wise to have someone visit the Chicago Ordnance District 
Office and in this manner we will be abreast of everything 
that the ordnance people are putting out on large public 
bids. There is still a chance you will not receive the bid. 
It all depends on the emergency and the money involved. 

WES/hmcn 


Plaintiff's Exhibit No. 46 M 

September 13, 1950 

Commanding Officer 
Frankford Arsenal 
Philadelphia 37, Pennsylvania 

Attention: Lt. Col. C. T. Clagett ORDBA-RP 

Dear Col. Clagett: 

The writer would appreciate an opportunity of visiting 
with you on Thursday, September 21 to discuss contem¬ 
plated fuze manufacture or renovation work. 

By separate letter we are notifying Mr. Edwards that 
we would also like a visit with him. 

AYe trust that you will have an opportunity on that date 
to talk over some of our mutual interest. 

Yours very truly 

Roger F. Waindle 
General Manager 

RFAV/bn 

cc: W. E. Summerbell 

Chicago Ordnance District 


Plaintiff's Exhibit No. 46 N 

9-14-50 

Sold to: Ordnance Department 
Picatinny Arsenal 
Dover, New Jersey 
Ship to: Same 

Contract Number DA-28-017-0RD-89S 

Summerbell 


ITEM A 

Rotor Housing Assembly for Navy Mod. 11 Fuze (Bu¬ 
reau of Ordnance Drawing 245230, Revision 25 July 1950) 


Quantity 1000 
Price: $25.00 each 

Delivery: 50 ea. on or before 19 Sept. 1950; 150 ea. on or 
before 30 Sept. 1950; 800 ea. on or before 31 Oct. 1950. 

(Total $25,000.00) 


Plaintiff's Exhibit No. 46 O 

September 29, 1950 

Subject: Picatinny Arsenal 

Today Mr. Summerbell phoned from Washington to ad¬ 
vise that Mr. H. E. Thomas, who works under Jones in the 
Rocket Section, OCO, advised that authority had just been 
released to Picatinny for development of a new rocket fuze. 

The suggestion was made that we get in touch with Mr. 
W. R. Carson (Ext. 2248) at Picatinny, or Mr. H. D. Rut- 
kovski. 

I phoned Mr. Carson to see whether we could tie in the 
trip Mr. Wochos and I are planning to go to Aberdeen and 
Washington next week and learned the following. 

The Army considers the Navy Mod. 11 (our Rotor Hous¬ 
ing Mechanism job) as an “interim-type” fuze and Wash¬ 
ington has asked them for the development of a perma¬ 
nent-type long range fuze; this will be used in several types 
of rockets similar to the one in which the Navy is using 
the Model 11 fuze. They admit that very definitely they 
may not find anything better than the one we are now 
making, but want to make a complete survey of the situa¬ 
tion. 

Secondly, they have an infantry-type rocket which dif¬ 
fers primarily from the rocket in which we are now in¬ 
terested in that the infantry-rocket will be a shorter burn¬ 
ing rocket and high acceleration rate, which will probably 
change the timing characteristics markedly. (It is my own 
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thought that perhaps we might have to come up with a 
shorter time and higher accuracy.) 

Mr. Carson advised that Elgin is definitely on the list of 
invitees to whom the districts are going to invite to bid on a 
task whose scope actually has not as yet been fully deter¬ 
mined by Picatinny. 

In view of these facts, it would be premature for us to 
call on them at Picatinny at this time and it was decided 
that we would wait for a formal notification from the dis¬ 
trict. 

The 20 Rotor Housing Assemblies, Model 11, that we air 
mailed to them on the 26th were received yesterday (the 
2Sth) and are already in test and Mr. Carson said several 
times that they really felt they were extremely fortunate 
to have found that we were already in production on this 
item and that we could give them such good service. 

It is my impression that this looks like a very good deal 
for us to follow through on. 

R.F.W. 

RFW/bn 

cc: Bill Summerbell 
J. G. Shennan 
W. M. Wochos 
M. H. Heeren 
G. G. Ensign 


Plaintiff's Exhibit No. 46 P 

September 29, 1950 

Picatinny Arsenal 
Dover, New Jersey 

Attention: Mr. W. R. Carson, Rocket Section 
Gentlemen: 

Confirming phone conversation, we will await with in¬ 
terest an invitation from the Chicago Ordnance District 
to participate in a Rocket Fuze Development Program for 
the Army. 
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We are happy to note that the 20 Mod. 11 Rotor Housing 
Assemblies sent to you on the 26th have already been re¬ 
ceived and are in test. 

We feel that we have expended a good deal of engineer¬ 
ing time now on both manufacturing and design and per¬ 
formance problems in this type of fuze and may be of real 
service to you in extending your development work, and 
will look forward to hearing from you through the Chicago 
Ordnance District. 

Yours very truly 

Roger F. Waindle 
General Manager 

RFW/bn 

cc: Chicago Ordnance Dist. 

Bill Summerbell 


Plaintiff's Exhibit No. 31 

October 4, 1950 

To: Bill Summerbell 
From: J. F. Ireland 
Dear Bill: 

You are going to be featured in the next Elgin Indus¬ 
trial News, as the man in Washington who is vital to the 
defense of the country. We’re even going so far as to 
show your picture. 

Before we do this, however, we have to have a photo¬ 
graph and I would appreciate your sending me one that 
you may have—preferably a glossy print. 

I can put you up at the Palmer House during the Metal 
Show, as we have reservations there beginning Monday 
night, October 23. You may check right in as Mr. Wain- 
dles room mate—the reservation being in Roger’s name, 
bn 


John 
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Plaintiff's Exhibit No. 19 M 

October 13, 1950 

Air Mail 

Corps of Engineers, 

San Francisco District, 

ISO New Montgomery St., 

San Francisco, Calif. 

Subject: Invitation ENG-411 Opening Bid October 18 
Gentlemen: 

Please send the subject invitation together with specifi¬ 
cations thereto, calling for 240—Clinometers—service to: 

Elgin National Watch Company, 

Industrial Products Division, 

Elgin Illinois. 

Attention: Mr. R. Waindle. 

Thanking you in advance, we remain, 

Very truly yours, 

William E. Summerbell 
Washington Representative. 

WES/hmcn 

cc: Mr. R. Waindle. 


Plaintiff's Exhibit No. 42 

November 3, 1950 

To: W. E. Summerbell 
From: J. F. Ireland 

Dear Bill: 

I am making a small check-up with our representatives 
to determine the amount of time spent in selling the Elgin 
industrial line. 

Could you please let me know the approximate amount 
of your time that you find necessary to give Elgin? 
bn 


John 
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Plaintiff's Exhibit No. 43 

November 16, 1950 

John F. Ireland 

Time spent on Elgin products 

With reference to your memo of November 3, I estimate 
that I spend 50% of my time on the sale of Elgin National 
Watch products. 

WES/h 


Plaintiff's Exhibit No. 46 Q 

Nov. 20, 1950 

Frankford Arsenal 
Attention Roger Waindle 

This past Friday I was in Philadelphia and talked to 
the Fuse people on purchasing. Mr. W. Ibberson, who 
does the purchasing, was not in. However, they know we 
are interested in any fuse program. 

WES: gs 


Plaintiff's Exhibit No. 44 

November 21, 1950 

To: Wm. E. Summerbell 
From: Roger F. Waindle 

We are sending you herewith two photostats of letter 
from the government dated November 7th in which consent 
is granted for you to have access to secret contracts. We 
are holding the original here in our files. 

RFW: SO 
Enc. 


R.F.W 
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Plaintiff's Exhibit No. 46 R 

VT FUSE LETTER Nov. 21, 1950 

Attention Mr. Roger Waindle. 

I sent you the original of a confidential letter from the 
Bureau of Ordnance, Navy department, regarding indus¬ 
trial mobilization planning of a VT Fuse Program. This 
letter was to advise that their representative, who is Mr. 
Crawford, would visit the plant on the 18th of January. 
I would like to know if you received this letter since it is 
classified. 

WES: gs 


Plaintiff's Exhibit No. 46 S 

Mr. Roger Waindle November 29, 1950 

Rear Fittings for VT Fuse 

I visited with Mr. M. J. CrawTord of the Navy Bureau 
Ordnance and he advised me that he plans to visit the fac¬ 
tory on January 12 instead of January 18 as stated in his 
recent letter to you. 

He informed me that Commander M. E. Freeman of the 
Bureau of Ordnance is planning to have a procurement of 
approximately 400,000 rear fittings for the VT Fuse. The 
Navy would like to have a production of approximately 
400,000 per day. These rear fittings are the same ones 
that your office has been studying. 

Mr. Crawford suggested that I visit with Commander 
Freeman on this matter. However, he was out and will 
not return until the latter part of this week. 

I have found out that they want bids in by January 10 
and that they are planning to send them to twelve differ¬ 
ent manufacturers. Mr. Crawford further stated that the 
Navy will establish four other facilities for these rear fit¬ 
tings and he estimated that these later contracts would 
be made in March. 

WES: eg 
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Excerpts from Plaintiff's Exhibit 48 

(Watchword Magazine) 

December, 1950 

Four Elgin Industrial Products Division sales solicitors 
visited the plant recently during the National Metals show 
in Chicago. They are shown during a meeting with IPD 
officials here. Left to right: W. M. Meehan, Fayetteville, 
N. Y.; Carl Eveler, New York City; Bill Summerbell, 
Washington, D. C.; Ed Allen, Rochester, N. Y. Seated— 
Donald H. Prentice, technical director of the abrasive de¬ 
partment; Roger F. Waindle, general manager; John Ire¬ 
land, sales manager. 

22 Sales Solicitors represent Elgin IPD 

Industrial Products Division of the Company now has 
22 sales solicitors who represent IPD in selling products 
to industry. Fourteen of these men recently attended the 
IPD exhibit at the National Metals show in Chicago. Four 
of them came to Elgin and visited the plant. 

These salesmen are located in every major industrial 
area and keep in close contact with John Ireland, IPD 
sales manager. 

Among the major items manufactured and sold by El¬ 
gin’s Industrial Products Division are Dymo (diamond 
compound and accessories), sapphire products, Elgilov 
(metal from which DuraPower mainsprings are made) and 
the contract manufacturing of small parts and assemblies. 


Plaintiff's Exhibit No. 46 T 

December 1, 1950 

To: W. E. Summerbell 
From: R. F. Waindle 

Subject: VT Fuze Letter—Your memo of 11-21 and 11-29 
We have your letter and have had similar correspond¬ 
ence from BuOrd concerning the proposed visit of Mr. 
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M. J. Crawford here on the 12th of January to discuss 
rear fittings and breaker switches. 

We have had a very peculiar occurrence in this particu¬ 
lar matter earlier this week. A party in Chicago phoned 
us to the effect that he could steer us to “$10,000,000 worth 
of business in our line” if we would make some provision 
for him in the matter. 

In order to confirm the authenticity of this offer, he sug¬ 
gested that we get in touch with “M. J. Crawford, BuOrd.” 

Of course, we advised him that we were already aware of 
the type of work that he had in mind and accordingly, would 
not be in need of his “services.” 

R.F.W. 

bn 

cc: J. G. Shennan 


Plaintiff's Exhibit No. 35 

December 19, 1950 

Elgin National Watch Co. 

Att: Mr. Roger Waindle 

Mr. Crawford’s plans to visit you on January 10. 

Yesterday I visited with Mr. Crawford in Industrial 
Planning, Navy Department, and he told me that he would 
definitely be out to visit you on January 10. He further 
stated that he was going to visit the McGraw Electric Co. 
on January 9 and then your company. He asked me if 
you were going to be available at that particular time and 
I told him that to the best of my knowledge you would be 
at the factory. 

Mr. Crawford said that on Wednesday or Thursday of 
last week invitations to bid were sent out to 10 different 
companies. This invitation closes on January 15. The 
procurement will be for 70,000 units per month, and this 
will involve a year’s contract. I certainly hope that we 
will be in the right position. 
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Commander Freeman’s office in the Bureau of Ordnance 
is in charge of this particular procurement; however, he 
is working very closely with Mr. Crawford’s office. 

If anything further develops, I will advise you. 

WES: eg 

P. S. Mr. Joe Valentino of the Armed Forces Security 
Agency called me and asked if you had forgotten to 
write him regarding the sapphire bearing points which 
he discussed with you when you were in Jimmy Carnes 
office in the Pentagon. 


Plaintiff's Exhibit No. 46 U 

December 20, 1950 

Subject: Phone to Picatinny Arsenal—Mr. Carson 
Re: Rocket Fuze Development 

Mr. Carson advises that they still have not gotten in all 
of the bids and that they expect preliminary evaluation of 
all bids will have been completed within the next two weeks 
and that the matter will then lie in the hands of Wash-, 
ington (Mr. Jones’ section—specifically, Mr. Thomas), at 
which time final evaluation of the project will be made up 
and funds will have to be appropriated and then the con¬ 
tract negotiated with the selected bidder. 

Our projected visit to Washington the second week in 
January should be fairly well timed to call on Messrs. 
Jones and Thomas. 

R.F.W. 

Roger F. Waindle 
General Manager 

RFW/bn 

cc: Mr. J. G. Shennan 
Mr. G. G. Ensign 
Mr. W. M. Wochos 
Mr. W. E. Summerbell 
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Plaintiff's Exhibit No. 34 

December 26, 1950 

To: W. E. Summerbell 
From: R. F. Wa indie 

Subject: Mr. Crawford’s Visit to us January 10th 
Your Memorandum of December 19th 

Unfortunately, about five of us will be in Washington 
January 10th to attend the next meeting of the Fuze Com¬ 
mittee, AOA, which will be held on the 10th and 11th of 
the month. 

1 will, of course, make arrangements that Mr. Crawford 
will be handled properly when he arrives here. 

The invitation on the rear fitting calls for a total of 
70,000 units per month, as you state, and we have been 
working very hard on this subject to get a head start and 
be sure that we can quote fairly advantageously by Janu¬ 
ary 15th. We had a couple of our top engineers at Eastman 
again for two days last week and they will be in the East 
again the first week of January double-checking on some of 
our data. 

R.F.W. 

bn 


Plaintiff's Exhibit No. 45 N 

January 4, 1951 

To: All Representatives 

From: Elgin National Watch Company 

Subject: Industrial Products Division in 1951 

This will bring you up to date on the plans and activities 
of this Division for the New Year. 

The increase in industrial and military business again 
forces us to change location; by about February first it is 
expected that this Division will be located at Elgin’s “Plant 
Two,” which is about a mile south of the main plant in the 
city of Elgin. Phones and mailing address will remain as 
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is, since we have a direct switchboard and mail delivery 
contact between the two plants. 

All management, sales, general office and engineering 
personnel will move to Plant Two; exceptions, Mr. George 
Johnsen, in charge of sapphire production, and Don Pren¬ 
tice, in charge of diamond production and compounding. 

With the beginning of 1951, all watch and clock matters 
will be handled exclusively by the main plant, and Elroy 
Reed and his staff are transferred out of this Division; 
they will report to Mr. A. L. Rowe, Vice President, Sales. 

At Two we will have about 60,000 feet of floor space, 
compared to 15,000 at present, and we will more easily be 
able to maintain the high degree of military security being 
required for much of our government work. 

Currently we have development contracts for the Atomic 
Energy Commission, Air Force and Navy; production 
orders from Army and Navy. We are doing some sub¬ 
contract work for prime contractors of all services and 
continue to be interested in miscellaneous manufacture that 
fits our particular abilities. 

Dymo— 

1950— Sales up 21% over 1949; improved markedly our 
physical layout, and improved an already superior product 
—Elgin-graded diamond; added complementary products. 

1951— Diamond processing facilities will remain at pres¬ 
ent location in main plant. The new completely controlled 
atmosphere in the Diamond Laboratory is resulting in even 
better control of our product and will not be disturbed. 
The outlook for business is good in ’51; w T hat is equally 
important in the diamond business is that our supply ar¬ 
rangements for the increased output planned for ’51 appear 
assured; it is hoped that there will be no increase in prices 
on Dymo compound. The addition of abrasive stones, felt 
bobs, brushes and lapping sticks should increase our impor¬ 
tance to Dymo customers as offering complete finishing 
services. 
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Sapphire— 

1950— Got into moderately large scale production on 
some items; made distinct progress in basic methods re¬ 
search program. 

1951— These production facilities will also remain here in 
our present installation at the main plant. The accelerated 
methods research program on sapphire production methods 
will be transferred completely to the new Plant Two loca¬ 
tion where engineering offices, laboratory, drafting room 
and machine shop will be closely integrated. In view of the 
increased tempo of all our activities, it is planned to sim¬ 
plify our current sapphire fabricating interests by encour¬ 
aging only certain kinds of business. For instance, we are 
eliminating all gages except standard contact points; all 
cutting tools and standard shapes; and will more carefully 
scrutinize all inquiries for potential before quoting. You 
are, therefore, urged to use the forms now in your posses¬ 
sion on all sapphire matters to be sure we have full infor¬ 
mation to judge whether to make any new sapphire items. 
Our primary interest in sapphire will be in product rather 
than the tool field, and the higher the potential, the more 
interest we will display. Inquiries for sapphire plug and 
ring gages are increasing; these are being referred to the 
Size Control Company, 2500 West Washington Boulevard, 
Chicago 12, Illinois, who have assumed our interests; we 
do not intend to handle any more micrometer orders and 
plan to dispose of our stock of frames. 

Elgiloy— 

1950— More than doubled 1949 business and uncovered 
sufficiently large number of new applications to be assured 
of the basic value of this new alloy. 

1951— It is unfortunate that the rapidly growing busi¬ 
ness in this new spring alloy is threatened by curtailment 
in the use of strategic elements. Certainly during 1951 
there will be no sales of this alloy for non-rated orders. 
It will be wasting time to actively pursue non-essential 
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applications except where the potential is so high that both 
you and we can afford to spend some time now in anticipa¬ 
tion of the eventual de-emphasis of military uses for cobalt, 
chromium, nickel and molybdenum. 

Precision Products— 

1950— Almost doubled 1949 business; developed a trained 
production staff coordinated with engineers to permit tak¬ 
ing on large production commitments. 

1951— This is the category into which most of our mili- 
tary orders fall. We are still making a camera shutter 
timer and some phono needles but this department may well 
be almost wholly devoted to military work before summer, 
bn 


Plaintiff's Exhibit No. 41 

Confidential January 22, 1951 

Mr. William E. Summerbell 
Room 715 DuPont Circle Building 
Washington 6, D. C. 

Dear Bill: 

This company has undertaken a broad reorganization to 
better equip itself for military manufacturing. 

Under this arrangement we will have at least three sepa¬ 
rate divisions maintaining close personal contacts 'with 
Washington. 

Since officials of these divisions will have a better first¬ 
hand knowledge of all company products and policies than 
a commercial representative, however capable, might be 
expected to have, our management has decided to handle all 
Washington contacts directly from our plants. 

Accordingly, in line with our letter of December 29, 1949, 
with specific reference to the paragraph on termination, 
this is notice that we will consider our relationship termi¬ 
nated as of the end of our second accounting period, Febru¬ 
ary 24, 1951. 
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The company feels you have done an excellent job on the 
assignments given you and appreciates your cooperation. 
Please feel free to call upon us if we can be of assistance 
to you in the future. 

With warm personal regards. 

Yours very truly, 

R. W. Waindle 
Roger F. Waindle 
General Manager 

RFW :SO 

P.S. It occurs to us that you might care to represent 
this division on a commission basis on standard Dymo, 
Elgiloy and Sapphire items for consumption in the Wash- 
ington-Baltimore area. If so, please advise and we will 
cover by a new agreement. 


Plaintiff's Exhibit No. 45 O 

January 25, 1951 

To: W. E. Summerbell 
From: John F. Ireland 
Subject: D.O. Ratings—Industrial Products 

As vou know, we have asked for D.O. ratings on our 

w 7 V-’ 

Elgilov orders since November 1. The reason for this is 
the critical nature of the cobalt and nickel in Elgiloy. We 
hope that these ratings will permit us to continue getting 
material, and I am sure they will when a Material Controls 
Plan is instituted. Even with D.O. Ratings the material is 
in very short supply at the present time. 

We have not asked for any D.O. ratings on either sap¬ 
phire or diamond abrasives because neither of these items 
has been put on the extremely critical material list. 

Now we do have a need for such ratings on sapphire, for 
production equipment used in fabricating, such as copper 
saws, fixtures, etc.; although at the present time we will 
accept orders without D.O. ratings. 
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We need D.O. ratings to replenish our supply of Dymo 
guns, which are brass plated with chrome. Also, one of 
these days some government office may ask how much of 
our diamond is going for defense work; D.O. ratings would 
help us establish that. 

On parts which we manufacture on a contract manufac¬ 
turing basis, the necessity of a D.O. rating depends to a 
great extent on the material involved. Here again, the case 
of how much work we are doing for defense might come up, 
our supply of labor questioned, so a D.O. rating would be 
useful. 

I would suggest that you ask your customers to place 
available D.O. ratings on all orders which are sent to this 
division, not that they will be needed in all cases to insure 
delivery; but as I pointed out above, they can be very useful 
in other ways: 

JFI :1mm 


Defendant's Exhibit No. 6 

January 27, 1951 

Elgin National Watch Company 
Elgin, Illinois 

Attention: Mr. J. Shennan, President 
Dear Mr. Shennan: 

Receipt is acknowledged of a letter dated January 22, 
1951 and signed by Mr. Roger Waindle of the Industrial 
Products Division. 

This letter advised me that your company had under¬ 
taken a broad reorganization program in order to better 
equip itself for military manufacturing. The letter further 
advised that the officers of the various divisions of the 
Elgin National Watch Company would be dealing with the 
Government in Washington directly in the future. 

It was suggested in the letter that with respect to my 
own part in the activities of the Elgin National Watch 
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Company that I might be interested in working with your 
company on a commission basis on Dymo, Elgilov and 
Sapphire items as was done in the past. I would, of course, 
like to continue my representation of Elgin in this regard. 

I would like to further point out that over the past four 
years, in my representation of the Industrial Products 
Division. I have acquired a rather extensive background 
in the Elgin activities. This background was acquired by 
visiting the Elgin plant to meet operating personnel, by 
review of their engineering facilities, and by association of 
these activities with a knowledge of the requirements of 
the Government to Elgin products. There has, therefore, 
been a coupling of interests which has been advantageous 
to both of us. To a great extent, a lot of missionary work 
in this regard was at my own expense since I felt that I 
should not be charging Elgin in these regards. 

Durimr these vears, I have maintained contact with the 
research, development, and procurement agencies on the 
production items which I felt Elgin should be in on. My 
acquaintances are in the Army, Navy and Air Force and 
other Government agencies in Washington, Philadelphia, 
Springfield, Waterviete, Aberdeen, White Oak Laboratory 
in Silver Spring, Dalghren, etc. I have maintained my re¬ 
serve officer standing in the Ordnance Department and con¬ 
tinued activities generally in the entire Ordnance field. As 
you know, both my father before me, and I were part of 
the Ordnance family, and I personally spent six years as an 
Ordnance engineering officer with a considerable amount of 
this time being spent on ammunition research, development, 
and production, especially in the line in which I am now 
representing Elgin. 

My acquaintances in Army Ordnance and with the Navy 
Bureaus range from the Chief of the Corps down to the 
operating personnel both in Washington and in important 
Ordnance Centers such as Frankfort Arsenal, Picatinnv 
Arsenal, the Field Directors of Ammunition Plants, and 
like establishments. 
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In the Navy, I have had the same general background 
and acquaintances with the operating personnel, especially 
in connection with the Fuze and allied programs. 

I would like to point out that in these respects I have 
associated myself with Elgin. The various groups with 
w'hich I represented your organization have in turn associ¬ 
ated Elgin with me. 

For this reason, if for no other, I believe a reconsidera¬ 
tion on your part of the termination of this phase of our 
association would be such as to occasion loss to both of us. 
The same reasons which dictate your better equipping your 
company for military manufacturing dictate the retention 
of my representation and the continued fostering of our 
mutual activities. I appreciate that the contacts of your 
officials can and will stimulate activities, but I do believe 
that it would take a great deal of time, trouble and expense 
to put any one of your representatives in the same position 
which I am now in by reason of both your and my activities 
and expense. 

I know that you will agree with me that there are certain 
intangibles which exist in a relationship of the kind with 
which we are associated. They are present in any field in 
which you desire representation. The obtaining of infor¬ 
mation and passing it on to the factory personnel, the 
knowledge of new programs, the new development in the 
ammunition fuze field, the change in personnel which is 
occasioned by reason of the military moves and such other 
factors are such as to point out a good reason for my re¬ 
tention on a retainer basis. In this regard, one little factor, 
(in itself a minor one) is clearance by the military per¬ 
sonnel to act in a representative capacity. It took me six 
months to be finally cleared so that I could present and 
discuss highly classified material for the Elgin Company. 

In view of the foregoing, I believe that it would be to our 
mutual benefit to continue the association which I have en¬ 
joyed and which I know has been of benefit to your com¬ 
pany. I do not consider that my retainer has been out of 
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lino. I believe you will agree that it is comparatively 
nominal and I know that to establish such a representation 
would be more expensive. 

I would appreciate the opportunity to discuss the matter 
personally with you. I enjoyed very much meeting your 
Mr. Fraker when your representatives were last in Wash¬ 
ington. I believe that it is one of the reorganization steps 
which will better equip you for military manufacturing. 

I remain, 

Very truly yours, 

Bill 

William E. Summerbell 

cc: Mr. Roger Waindle 


Plaintiff's Exhibit No. 47 

February 27, 1951 

Mr. William E. Summerbell 
Dupont Circle Building 
Connecticut Ave. at Dupont Circle 
Washington 6, D. C. 

Dear Bill: 

I wish to apologize for the considerable delay in answer¬ 
ing your letter of January 27. I have been trying to check 
some of these matters with Roger Waindle and Bill Brandes 
but for some reason or another none of us seem to be in 
Elgin at the same time. 

Both Roger and Bill talked to me prior to their terminat¬ 
ing the arrangement with you and I agreed that under the 
current semi-wartime conditions it was necessary from the 
standpoint of consolidating our activities to turn this work 
over to full-time Elgin representatives. Therefore, I do not 
feel that we could continue with you as before. 

We do appreciate the fine help you gave us in getting us 
started in war work but honestly feel that you were prop¬ 
erly compensated for your efforts. 
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I understand that Roger has offered to continue an ar¬ 
rangement with you in regard to the selling of products of 
his division to non-government agencies. While I don’t 
know the details of these arrangements, that, of course, 
would be up to him. 

Thanks again, Bill, for your help to Elgin in the past. 
Please understand that only the rapid acceleration of this 
work caused us to sever our connection with you. We have 
the highest regard for you and the services you rendered 
us. 

Sincerely 

Jim 

President 

JGShennan/mn 


Defendant's Exhibit No. 7 

March 27, 1951 

To: Elgin National Watch Company 
Attention: Mr. John Ireland 
From: William E. Summerbell Co. 

Subject: Naval Ordnance Laboratory Purchase Order S.P. 
6108-51 

The Naval Ordnance Laboratory has just given me a 
verbal purchase order for the following: 

Dymo Medium 5 gr. 2 each 
% — $14.00 
1 8.25 

6 20.00 

8 23.00 

14 21.50 


86.75 $173.50 
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I gave them a discount of V '2 of 1 %—10 days. These 
prices were quoted at stock and delivery to be one week 
after receipt of order. Also F.O.B. plant. 

Bill 

WES :eg 
O.K.—J.F.I. 

Ship per this memo.—John Ireland. 


Defendant's Exhibit No. 7 A 

April 3, 1951 

To: Elgin National Watch Company 
Attention: Mr. John Ireland 
From: William E. Summerbell Co. 

Subject: Naval Ordnance Laboratory Purchase Order S.P. 
610S/51 

With reference to mv memo of March 27 giving vou a 
verbal purchase order which I had received from the Naval 
Ordnance Laboratory, I am enclosing their written order 
dated March 27. 

Bill 

WES :eg 


Defendant's Exhibit No. 7 B 

April 4, 1951 

To: William E. Summerbell 
From: Roger B. Burr 

Subject: Naval Ordnance Laboratory Purchase Order S.P. 
6108-51 

Dear Bill: 

We have not as yet received the above order. We are 
not quite sure whether you or we are to receive the con¬ 
firming order with shipping instructions. Please let us 
know, 
bm 








317 


Defendant's Exhibit No. 7 C 

April 9,1951 

To: Elgin National Watch Company 
Attention: Mr. Roger B. Burr 
From: AVilliam E. Summerbell Co. 

Subject: Naval Ordnance Laboratory Purchase Order S.P. 
6108-51 

With reference to your memo of April 4, we sent the 
above order to you on April 3 and hope that it has reached 
you by this time. 

Bill 

WES :eg 


Defendant's Exhibit No. 7 D 

April 9, 1951 

To: W. E. Summerbell 
From: Roger B. Burr 

Subject: Naval Ordnance Laboratory Order ^i:SP-6108/51 
We received the confirmation of the above order Friday 
and noted Item #1, grade % stated medium, however, the 
price was listed as our universal price which we shipped. 
The order received from you several days ago stated 
universal and I assumed that that was correct. Let us 
know if this meets with their requirements, 
bm 


Defendant's Exhibit No. 7 E 

March 28, 1951 

To: Elgin National Watch Co. 

Attention: Mr. Tom Green 
From: William E. Summerbell Co. 

Subject: Naval Ordnance Laboratory Invitation No. 2379 
I am enclosing Naval Ordnance Laboratory Invitation 
No. 2379 calling for Depth and Roll Recorder Main Spring 
as shown on attached sketch. 


This is similar to what I discussed with you over the 
telephone. Mail the quotation directly to the Naval Ord¬ 
nance Laboratory at White Oak, Md., and send me a copy. 

Bill 

P.S.. Don’t forget to credit me with this sale, 
cc: John Ireland. 


Defendant's Exhibit No. 7 F 

March 30, 1951 

W. E. Summerbell 
Roger B. Burr 

Naval Ordnance Lab Invitation No. 2379 

We have just quoted a price of $47.40 each or a total of 
$189.55 on the depth and roll recorder main springs as 
requested on the subject bid invitation. Delivery was 
quoted at 14 weeks from receipt of order. 

We will not forget to credit you with this sale. 

RBB :1mm 


Defendant's Exhibit No. 7 H 

April 7, 1951 

To: Elgin National Watch Company 
Attention: Mr. John Ireland 
From: William E. Summerbell Co. 

Subject: Naval Ordnance Laboratory Purchase Order No. 
SP-6240/51 

I am enclosing Naval Ordnance Laboratory Purchase 
Order SP-6240/51 which calls for Depth and Roll Recorder 
Main Spring at 189.60. 


W.E.S. 
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Defendant's Exhibit No. 71 

April 25, 1951 

To: Elgin National Watch Company 
Attention: Mr. Tom Green 
From: William E. Summerbell Co. 

Subject: Army Medical Center Order 51-4441-MD 

I am attaching Order 51-4441-MD from the Army Med¬ 
ical Center calling for Springs, Part No. 5853, Sierra Draw¬ 
ing No. 58-53 amounting to $196.80. 

Bill 

WES :eg 


Defendant's Exhibit No. 7 J 

April 27, 1951 

To: Elgin National Watch Company 
Attention: Mr. Tom Green and John Ireland 
From: William E. Summerbell Co. 

Subject: Navy Department 

The Navy Department telephoned me today and asked 
me, as representative of the Elgin National Watch Com¬ 
pany, if we have any idea as to the location of the tooling 
which was used in the manufacture of the torque control 
unit which is known as TC2 Mod 1. They would like to 
know if we have any shipping papers on this; apparently 
this was dated back to 1945. 

It appears as though the Navy Department has a require¬ 
ment for 2500 of these and they referred me to an Eastman 
contract NXS4938 also a Naval Ordnance contract NORD 
6260 and these were dated 1944. 

As I understand it, they would like to have these units 
made and the Navy is trying to expedite the gathering of 
this information since the people in Eastman would get the 
prime contract and we would be the sub-contractors. I have 
talked to the people who are familiar with this and if you 


will supply this information to me, I will certainly pass it 
on to them. 

Bill 

WES :eg 

Defendant's Exhibit No. 7 K 

May 2, 1951 

To: Elgin National Watch Company 
Attention: Mr. John Ireland 
From: William E. Summerbell Co. 

Subject: Naval Research Laboratory Purchase Order 
18S75-51 

The Naval Research Laboratory today gave me Purchase 
Order 18875-51 for the following: 

1 ^-Universal 18 gr. cartridge, $2.15 per gr. $38.70 
1 6-Universal 18 gr. cartridge, $2.60 per gr. 46.80 
6 Replacement Bottle Thinner, .75 ea. 4.50 

$90.00 

The written purchase will be out in one week; however, 
they requested shipment as soon as possible. Therefore, 
ship to: 

Naval Research Laboratory 
Supply and Fiscal Officer 
Building 19 
Washington 25, D.C. 


W.E.S. 
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Defendant's Exhibit No. 7 L 

May 5, 1951 

To: Elgin National Watch Company 
Attention: Mr. John Ireland 
From: William E. Summerbell Co. 

Subject: Naval Research Laboratory Purchase Order 
18875-51 

With reference to my memo of May 2 on the subject 
order, I am enclosing the original order received today. 
They request delivery not later than May 14, 1951. 

W.E.S. 

WES :eg 


Defendant's Exhibit No. 7 M 

May 11, 1951 

Elgin National Watch Company 
Attention: Mr. Roger Waindle 
A. J. Hosmer Corporation 

On May 7, Mr. Ribblet’s office of the Army Prosthetics 
Research Laboratory called me and he called again on 
May 8 requesting that I meet him at the National Academy 
of Science. It so happened that Roger Waindle was in 
town and discussed with Mr. Karl G. Vesper, President of 
the subject company, the possible use of Elgilov. 

Mr. Ribblet is very much impressed with Elgiloy and 
that is why we had the opportunity of meeting Mr. Vesper. 
While we were there, I brought up the possibility of using 
sapphire springs on some of the design work which Mr. 
Vesper might have and he seemed very interested. There¬ 
fore, in view of the above, I would appreciate if you would 
place in your records that the Wm. E. Summerbell Co. is 
to be credited with any business with the subject company. 

W. E. Summerbell 

cc: Mr. John Ireland 
WES :eg 

John: Please confirm. 
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Defendant's Exhibit No. 7 N 

May 11, 1951 

To: Elgin National Watch Company 
Attention: Mr. Roger Waindle 
From: William E. Summerbell Co. 

Subject: A. J. Hosmer Corporation 

On May 7, Mr. Ribblet’s office of the Army Prosthetics 
Research Laboratory called me and he called again on 
May 8 requesting that I meet him at the National Academy 
of Science. It so happened that Roger Waindle was in 
town and discussed with Mr. Karl G. Vesper, President of 
the subject company, the possible use of Elgiloy. 

Mr. Ribblet is very much impressed with Elgiloy and 
that is why we had the opportunity of meeting Mr. Vesper. 
While we were there, I brought up the possibility of using 
sapphire springs on some of the design w’ork which Mr. 
Vesper might have and he seemed very interested. There¬ 
fore, in view of the above, I would appreciate if you would 
place in your records that the Wm. E. Summerbell Co. is 
to be credited with any business with the subject company. 

Bill 

cc: Mr. John Ireland 
WES :eg 
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Period 

1950 

1 


Paid 

1 


Paid 

2 

3 


Paid 

3 

4 


Paid 

4 

Period 

1950 

5 


Defendant's Exhibit No. 4 

\Y. E. SUMMERBELL 

Commission Analysis 

Commission Commission 


Invoice No. 

Amount 

Rate 

Amount 

1398 

$ 22.00 

2%% 

$ .55 

1615 

7.50 

17%% 

1.31 

1522 

14.00 


10.62 


$ 43.50 


$ 12.48 




$200.00 

1712 

$ 168.22 

2%% 

$ 4.21 

1743 

79.50 

17%% 

13.91 

1752 

16.00 

17%% 

2.80 

1779 

11.55 

15% 

1.73 

1819 

42.24 

15% 

6.34 

1900 

245.25 

2% 

4.91 


$ 520.52 


$ 33.90 




$200.00 

1928 

$ 15.00 

15% 

$ 2.25 

1936 

23.60 

5% 

1.18 

1977 

121.26 

17%% 

21.22 

2091 

24.50 

17%% 

4.29 

2119 

86.40 

17%% 

15.12 


$ 270.76 


$ 44.06 




$200.00 

2193 

$ 23.48 

5% 

$ 1.17 

2234 

1.75 

17%% 

.31 

2248 

80.00 

15% 

12.00 

2256 

58.50 

17%% 

10.24 

2336 

3.00 

15% 

.45 

2407 

25.50 

15% 

3.83 

2427 

135.50 

17%% 

23.71 

24S5 

18.90 

17%% 

3.31 


$ 346.63 


$ 55.02 




$200.00 



Commission 

Commission 

Invoice No. 

Amount 

Rate 

Amount 

2499 

$ 38.70 

17%% 

$ 6.77 

2567 

30.00 

15% 

4.50 

2699 

48.50 

30% 

14.55 


$ 117.20 


$ 25.82 




$200.00 


Paid 

5 
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6 


Paid 

6 


Period 


2804 

2851 

2866 

2900 

2943 

2956 

2962 

€( 


$1,687.20 

17%% 

$295.26 

3.00 

15% 

.45 

182.50 

17%% 

31.94 

18.75 

17%% 

3.28 

105.00 

15% 

15.75 

43.00 

17%% 

7.53 

46.25 

17%% 

8.09 

47.20 

5% 

2.36 

$2,132.90 


$364.66 


$200.00 


Recap op First Six Periods— 1950 


Commission Commission 
Sales Earned Paid 


1 

$ 43.50 

$ 12.48 

o 

mt 

520.52 

33.90 

3 

270.76 

44.60 

4 

346.63 

55.02 

5 

117.20 

25.82 

6 

2,132.90 

346.66 


$3,431.51 

$518.48 

Period 

1950 

Invoice No. 

Amount 

7 

Paid 

7 

3214 

$ 41.75 

8 

3292 

$ 97.28 


3343 

25.00 


3465 

24.50 


3466 

43.20 


$ 189.98 

Paid 

8 


9 

3632 

$ 122.50 


3645 

49.75 


3660 

115.20 


3734 

125.00 


3745 

24.50 

Paid 

9 

3924 

37.75 

$ 474.70 

10 

4084 

$ 150.00 


4137 

117.00 


4335 

200.00 


4368 

23.80 


$ 490.80 

Paid 

10 


$ 200.00 
200.00 
200.00 
200.00 
200.00 
200.00 


$1,200.00 


Commission 

Commission 

Rate 

Amount 

17%% 

$ 7.31 


$200.00 

2%% 

$ 2.43 

5% 

1.25 

10% 

2.45 

10% 

4.32 


$ 10.45 



$400.00 

2%% 

$ 3.06 

2%% 

1.24 

15% 

17.28 

5% 

6.25 

17%% 

4.29 

17%% 

6.59 


$ 38.71 



$400.00 

5% 

$ 7.50 

17%% 

20.48 

5% 

10.00 

5% 

1.19 


$ 39.17 


$400.00 
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Period 



Commission 

Commission 

1950 

Invoice No. 

Amount 

Rate 

Amount 

11 

4454 

$ 43.00 

2%% 

$ 1.08 


4491 

72.75 

2 %% 

1.82 


4639 

4.00 

15% 

.60 


4652 

431.49 

2 %% 

10.79 



$ 551.24 


$ 14.29 

Paid 





11 




$400.00 

12 

4887 

$ 11.55 

15% 

$ 1.73 


4995 

173.00 

17%% 

30.28 


5063 

104.00 

17%% 

18.20 



$ 288.55 


$ 50.21 

Paid 





12 




$400.00 

13 

0 

$ 0 

0 

$ 0 

Paid 





13 




$400.00 


Recap or 

Last Seven 

Periods—1950 




Commission 

Commission 


Period 

Sales 

Earned 

Paid 


4 

$ 41.75 

$ 7.31 

$ 200.00 


8 

189.98 

10.45 

400.00 


9 

474.70 

38.71 

400.00 


10 

490.80 

39.17 

400.00 


11 

551.24 

14.29 

400.00 


12 

288.55 

50.21 

400.00 


13 

0 

0 

400.00 



$2,037.02 

$160.14 

$2,600.00 


Period 



Commission 

Commission 

1951 

Invoice No. 

Amount 

Rate 

Amount 

1 

5572 

$ 253.70 

17%% 

$ 44.40 

Paid 





1 




$400.00 

2 

6009 

$ 174.00 

17%% 

$ 30.45 


6141 

40.00 

5% 

2.00 



$ 214.00 


$ 32.45 

Paid 





9 

m0 




$323.15 

3 

6273 

$ 24.40 

10% 

$ 2.44 


6472 

20.80 

15% 

3.12 



$ 45.20 


$ 5.56 

Paid 





3 




$ 5.56 
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Period 

1 

2 

3 


Recap op First Three Periods —1951 


Sales 


Commission 

Earned 


Commission 

Paid 


$253.70 

214.00 

45.20 


$ 44.40 $400.00 

32.45 323.15 DUE $76.85 

5.56 5.56 


$512.90 $ 82.41 $728.71 


Defendant's Exhibit No. 9 

Elgin National Watch Company 
Elgin, Illinois 

Attn: Mr. J. G. Shennan 

Subj: VT Fuze Program—Industrial Mobilization Plan¬ 
ning for. 

Ref: (a) Elgin National Watch Co. ltr to BuOrd (Pr6) 
dtd 22 June 1948. 

Gentlemen: 

This is to acknowledge reference (a) in which your com¬ 
pany offered space enough to produce monthly, 100,000 
each of VT Fuzes and Mechanical Time Fuzes in the event 
of an emergency. 

The Bureau of Ordnance is processing a claimant request 
to the Munitions Board for the assignment of a portion of 
your facilities for the production of the above quantities 
of VT Fuzes and Mechanical Time Fuzes in the event of 
an emergency. 

You will be invited in the near future to take part in the 
engineering educational program at Rochester, which was 
discussed with Mr. Shennan. 

Very truly yours, 

A. G. Noble 

Rear Admiral, U. S. Navy 
Chief of the Bureau of Ordnance 


(062848 0112) 


W. B. Moore 
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Excerpts from Defendant's Exhibit No. 10 

Contractor's Statement of Contingent or Other Fees 

Upon the execution of this contract, NOrd-11,378, the 
contractor must make the following representation by 
completing this form and returning a signed copy thereof 
with the executed copies of this contract. 

The contractor represents that he □ has, |Xj not, 
employed or retained a company or person (other than 
a full-time employee) to solicit or secure this contract and 
agrees to furnish information relating thereto as requested 
by the Contracting Officer. 

Elgin National Watch Company 
(Type name of company above) 

By W. M. Brandes 

W. M. Brandes, Vice President 
(Type name and position of 
authorized person executing 
this statement) 

The rights and obligations of the parties to this contract 
shall be subject to and governed by the Schedule and the 
General Provisions. To the extent of any inconsistency 
between the Schedule or the General Provisions, and any 
specifications or other provisions which are made a part 
of this contract by reference or otherwise, the Schedule 
and the General Provisions shall control. To the extent 
of any inconsistency between the Schedule and the General 
Provisions, the Schedule shall control. 

The Contractor represents that the aggregate number of 
employees of the Contractor and its affiliates is: |Xj 500 
or more, □ less than 500. 
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In Witness Whereof, the parties hereto have executed 
this contract as of the day and year first above written: 

The United States of America 

By G. H. Wales 
G. H. Wales 
Captain, USN 

(Contracting Officer) 

Elgin National Watch Company 
(Contractor) 

By W. M. Brandes 
W. M. Brandes 
Vice President 
(Title) 

107 National Street, Elgin, Illinois 
(Address) 


Witnesses 


Note.—In case of corporation, witnesses not 
required but certificate below must be completed. 

Type or print names under all signatures. 

Note.—Contractor, if a corporation, should cause the 
following certificate to be executed under its corporate 
seal, provided that the same officer shall not execute both 
the contract and the certificate. 
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Certificate 

I, Le Roy A. Mote, certify that I am the Secretary of 
the corporation named as Contractor herein; that W. M. 
Brandes, who signed this contract on behalf of the Con¬ 
tractor, was then Vice President of said corporation; that 
said contract was duly signed for and in behalf of said 
corporation by authority of its governing body, and is 
within the scope of its corporate powers. 

LeRoy A. Mote (Corporate Seal) 
(Signature) 

Contractor’s Statement of Contingent or Other Fees 

Upon the execution of this contract, NOrd-11597, the 
contractor must make the following representation by 
completing this form and returning a signed copy thereof 
with the executed copies of this contract. _ 

The contractor represents that he □ has, |X| not, 
employed or retained a company or person (other than 
a full-time employee) to solicit or secure this contract and 
agrees to furnish information relating thereto as requested 
bv the Contracting Officer. 

Elgin National Watch Company 
(Type name of company above) 

By W. M. Brandes 

W. M. Brandes, Vice President 
(Type name and position of 
authorized person executing 
this statement) 

The rights and obligations of the parties to this contract 
shall be subject to and governed by the Schedule and the 
General Provisions. To the extent of any inconsistency 
between the Schedule or the General Provisions, and anv 
specifications or other provisions which are made a part 
of this contract by reference or otherwise, the Schedule 
and the General Provisions shall control. To the extent 
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of any inconsistency between the Schedule and the General 
Provisions, the Schedule shall control. 

The Contractor represents that the aggregate number of 
employees of the Contractor and its affiliates is: 
or more, □ less than 500. 


XI 500 


In Witness Whereof, the parties hereto have executed 
this contract as of the day and year first above written: 

The United States of America 

By G. H. Wales 
G. H. Wales 
Captain, USN 

(Contracting Officer) 

Elgin National Watch Company 
(Contractor) 

By W. M. Brandes 
W. M. Brandes 
Vice President 
(Title) 

107 National Street, Elgin, Illinois 
(Address) 


Witnesses 


Note.—In case of corporation, witnesses not 
required but certificate below must be completed. 

Type or print names under all signatures. 

Note.—Contractor, if a corporation, should cause the 
following certificate to be executed under its corporate 
seal, provided that the same officer shall not execute both 
the contract and the certificate. 





Certificate 


I, Corwith Hamill, certify that I am the Assistant 
Secretary & Assistant Treasurer of the corporation named 
as Contractor herein; that W. M. Brandes, who signed 
this contract on behalf of the Contractor, was then Vice 
President of said corporation; that said contract was duly 
signed for and in behalf of said corporation by authority 
of its governing body, and is within the scope of its 
corporate powers. 

Corwith Hamill (Corporate Seal) 
(Signature) 


i 
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STATEMENT OF QUESTIONS PRESENTED 

1. Did the trial court err in determining the parole 
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the entire agreement between the parties preventing plain¬ 
tiff below from recovering commissions on small precision 
parts and assemblies thereof, one of defendant’s products? 

2. Assuming the court below was correct in its determi¬ 
nation of question numbered one, did it err in fixing the 
reasonable value of services rendered by plaintiff without 
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BRIEF FOR APPELLANT. WILLIAM E. SUMMERBELL 


jurisdictional statement 

The jurisdiction of this Court is based upon Title 28 
U.S.C.A. 1291 and the jurisdiction of the lower court upon 
Title 11 Section 306 District of Columbia Code 1951 edition. 
The complaint (J.A. 2) contains two counts; the first 
alleges breach of contract to pay commissions on the sale 
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of products of the defendant and the second count seeks 
the reasonable value of services rendered by plaintiff to the 
defendant. Service was duly made upon the defendant 
corporation which appeared, filed an answer and admitted 
at pre-trial the jurisdiction over the person of the de¬ 
fendant. (J.A. 9). The trial court entered judgment for the 
appellee, Elgin National Watch Company on the first 
count of the complaint and for the appellant, William E. 
Summerbell, in the amount of $5,000.00 on count two. 
(J.A. 17) Appellant filed timely notice of appeal. (J.A. 18). 

STATEMENT OF THE CASE 

Plaintiff 1 received his preliminary education in the Dis¬ 
trict of Columbia and graduated from Clemson College 
with a degree in Engineering. After graduation he entered 
the Armed Forces and served as an engineer working in 
the munitions field of the military ordinance branch. In 
1945 he was honorably discharged from the military service 
as a Lieutenant Colonel. (J.A. 21-24). He then became 
a sales representative in the District of Columbia for 
various manufacturers in the sale of their products to the 
government and industry generally. (J.A. 24-25). 

Plaintiff first operated as a partner in a partnership 
known as Viereck-Summerbell Company and upon dis¬ 
solution of this partnership in May 1949 plaintiff began 
operating independently under the name of William E. 
Summerbell Company (J.A. 24). During the existence 
of the partnership plaintiff handled most of the work for 
the defendant Elgin National Watch Company and, on 
dissolution of the partnership, this account was assigned 
exclusively to him. (J.A. 133). 

The defendant Elgin National Watch Company is a 
corporation engaged primarily in the making of watches. 
In the early part of 1945 it created a division known as 
the Sapphire Products Division of the Elgin National 

i Appellant is referred to as plaintiff and Appellee as defendant in the 
interest of clarity since there are cross appeals consolidated for argument. 
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Watch Company which was organized to sell applications 
of synthetic sapphire for industrial use. (J.A. 193). Later 
it also handled sales of an abrasive material consisting 
of crushed and carefully graded industrial diamonds mixed 
in an easily soluble vehicle, known as “diamond com¬ 
pound” or “dymo” or “hyprez.” (J.A. 194; 33). As this 
division expanded, its name did not properly describe the 
products added and so was changed to the Industrial 
Products Division in September of 1948. (Pt. Ex. 9, J.A. 
232; J.A. 47). At the same time a third line of products was 
added, namely precision parts which consisted of small 
screw machine parts, taps, drills, slitting saws and the 
like. (Pt. Ex. 9; J.A. 48) (J.A. 194). Later, in 1949, a 
fourth product was added known as elgiloy which was a 
special alloy composed mainly of cobalt, chromium and 
nickel having unusually good spring properties (J.A. 49; 
194). By the end of 1949 the Industrial Products Division 
handled four distinct lines of products, namely, sapphire 
products, diamond compound, precision parts and elgiloy 
(Pt. Ex. 48, J.A. 303; J.A. 152). 

In August of 1946 plaintiff contacted the defendant in 
connection with the proposed sale of sapphire tipped mi¬ 
crometers. Defendant supplied price lists to plaintiff and 
the latter succeeded in selling a sizeable number of micro¬ 
meters to the Federal Government (Pt. Ex. 1-4; J.A. 223, 
224, 226). This initial sales contact of plaintiff with de¬ 
fendant resulted in the employment in late 1946 or early 
1947 of the plaintiff by the defendant as a sales agent for 
the products of the Sapphire Products Division, later 
known as the Industrial Products Division in sales of those 
products to the Federal Government and industry general¬ 
ly (J.A. 32-33; 34-36). Both plaintiff and Mr. John Ireland 
testified plaintiff was employed as a sales agent for all 
products of the Industrial Products Division (J.A. 127,132- 
33; 149-152). 

Mr. Roger Waindle was the general manager of the de¬ 
fendant’s Industrial Products Division and Mr. John Ire- 
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land was the sales manager during the entire time of 
plaintiff's employment. Early in plaintiff’s employment 
Mr. Waindle made it clear that the defendant, insofar as 
its sales agents were concerned, operated on a “protected 
territory'’ basis in order that all industrial business from 
a territory might be credited to the sales representative 
regardless of whether he had any part in obtaining the 
business (Pt. Ex. 49; J.A. 166; 227). 

Pursuant to this general protected territory policy of 
defendant, plaintiff and defendant, through Waindle and 
Ireland orally agreed that plaintiff was to act as sales 
representative for the Sapphire Products Division, later 
known as the Industrial Products Division, for all of the 
products handled by that division (J.A. 149-152) and was 
to receive as compensation for his efforts a commission 
amounting to 15% of the selling price of sapphire products 
(J.A. 154) 20% on diamond compound reduced to 1214% 
on sales to the government, 5% on elgilov and 5% on preci¬ 
sion products (J.A. 155). The parties also agreed that 
plaintiff was also to receive a commission of 5% on the 
sales price of any of the items in the Industrial Products 
Division used for so-called contract manufacture (J.A. 
45-46). This term applied to sales of the products of the 
Industrial Products Division in small precision assemblies 
such as clinometers, devices used in mechanical and elec¬ 
tronic fuses and in general anv small device which con- 
tained numerous precision parts (J.A. 66-67; 58-59; 68-69; 
150; 194). The assembly was generally manufactured by 
defendant pursuant to designs and plans of the purchaser 
(J.A. 66-67). In the beginning plaintiff was the only sales 
representative of defendant in the contract manufacture 
field (J.A. 44). Later, in June of 1950 all sales agents were 
urged to sell these precision assemblies and their commis¬ 
sion was fixed at 5% at a general sales meeting of de¬ 
fendant held in Philadelphia, Pennsylvania in April of 
1950 (Pt. Ex. 26, J.A. 271; J.A. 74-5) *(J.A. 86-88). 

It was further agreed between the parties that plaintiff’s 
territory was to be the commercial area of Washington, 
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taking in parts of the neighboring states of Alai ylaml and 
Virginia insofar as sales to non-governmental sources were 
concerned (J.A. 40-42) (Pt. Ex. 40; J.A. 256). Insofar as 
sales to the Federal Government were concerned, it was 
agreed that commissions paid by defendant to plaintiff 
would be based on the dollar value of orders obtained by 
plaintiff and accepted by the defendant. In connection 
with orders from the Federal Government originating in 
the District of Columbia for use therein plaintiff was to 
be paid the full commission, but on orders originating 
within the District of Columbia for end use outside of the 
District of Columbia there would be a split commission, 
the division based on the contribution made by the plaintiff 
and the sales agent in whose territory the end use occurred. 

Finally, on orders accepted by defendant originating 
from government agencies outside the District of Columbia, 
plaintiff was to receive one-fourth of the full commission. 
It was understood that commission rates on the various 
products were to be established by mutual agreement be¬ 
tween the parties (Pt. Ex. 8, 36,45, 45B, 45E, 45F, 45J, 45K, 
J.A. 234, 250, 237, 240, 243, 258, 261). 

Subsequently it was agreed between the parties that 
plaintiff was to receive an advance against commissions, 
sometimes described as a retainer, of $200.00 per 4-week 
accounting period later increased to $400.00 (Pt. Ex. 36, 
37; J.A. 250, 279). The agreement between the parties as 
to this advance was that plaintiff was to receive commis¬ 
sions as his compensation but if the commissions earned 
did not equal the advance he was to receive the amount 
of the advance as a minimum (Pt. Ex. 40; J.A. 256). 

Plaintiff spent considerable time on the promotion, de¬ 
velopment and sale of the various products of the Indus¬ 
trial Products Division. These efforts were directed to the 
Federal Government agencies involved and private indus¬ 
try (J.A. 40-58). At one time plaintiff was spending from 
one-third to one-half of his entire time on the products of 
the Industrial Products Division for the defendant (Pt. 
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Ex. 42-43; J.A. 221, 300, 301). Plaintiff made sales of 
sapphire products, diamond compound and elgiloy and re¬ 
ceived compensation therefor in the form of commissions 
(J.A. 127-132; Def. Ex. 4; J.A. 326). He also made sales 
involving the contract manufacture of precision products 
and was paid commissions (J.A. 57-58; Pt. Ex. 17, 45N; 
J.A. 286, 306). 

Early in 1950 plaintiff, at defendant’s direction, con¬ 
centrated on securing contracts for the manufacture of 
precision products in small assemblies for use in mechani¬ 
cal and electronic fuses (J.A. 70-71; Pt. Ex. 26; J.A. 271). 
He spent considerable time in discussing with the Federal 
Government the use of elgiloy for components of these fuse 
assemblies (J.A. 54-55) (Pt. Ex. 24, J.A. 261). Finally the 
plaintiff attempted to interest the defendant in securing 
contracts for fuse renovation for the Federal Government 
but defendant was unsuccessful since it was not the low 
bidder on the renovation of these assemblies (J.A. 70-74) 
(Pt. Ex. 23; J.A. 259). 

Plaintiff in January of 1950 (Pt. Ex. 29, J.A. 257) ad¬ 
vised defendant to contact the United States naval test 
station at Inyokern, California concerning industrial prod¬ 
ucts and thereafter was informed by Waindle that a repre¬ 
sentative of the United States Naval Ordnance Test Sta¬ 
tion, an annex of the station at Invokern, California, was 
coming out to talk about a rocket fuse (J.A. 77-78) (Pt. 
Ex. 19G; J.A. 268). 

In August of 1950 Waindle telephoned plaintiff that a 
contract on a complete fuse assembly was about to be 
given to some West Coast company and that the Industrial 
Products Division wanted the plaintiff to endeavor to get 
a prime contract (J.A. 78). Plaintiff ascertained that the 
defendant could not obtain such a prime contract as it 
had been awarded to a company known as the Thermador 
Electric Manufacturing Company. Plaintiff at the same 
time learned that sub-contracts were going to be awarded 
by this company on certain components of fuses which the 
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Industrial Products Division was able to manufacture 
(J.A. 78-79). Accordingly plaintiff advised defendant that 
personnel from the Industrial Products Division should go 
to California immediately and try to secure such a sub¬ 
contract (J.A. 79). Waindle went to California and ob¬ 
tained a subcontract in an amount which the parties have 
stipulated as $871,023.72. As Waindle w T as leaving the 
Thermador Company office after obtaining this sub-con¬ 
tract a representative of another company arrived for the 
purpose of securing it (J.A. 79). Finally plaintiff received 
a telegram from the defendant informing him that the con¬ 
tract with the Thermador Company had been obtained 
(Pt. Ex. 30; J.A. 79). 

Two months thereafter plaintiff was informed by the 
defendant that he was going to be featured in a magazine 
published by the defendant as the man in Washington 
vital to the defense of the country (Pt. Ex. 31; J.A. 299). 

In December of 1949 the defendant became interested 
in selling to the federal government a small precision 
assembly known as a clinometer for measuring elevations 
(Pt. Ex. 18, J.A. 249; J.A. 58). Plaintiff w*as directed to 
obtain information on the technical aspects of this device 
as well as the procurement requirements. In so doing 
plaintiff informed the defendant of an old price record for 
the device of $13.10 per unit (Pt. Ex. 19C, J.A. 266, J.A. 
62) and subsequently plaintiff sent defendant specifications 
on these clinometers (Pt. Ex. 19F, J.A. 265) and defendant 
submitted a bid on 1200 units at $13.50 each which was ac¬ 
cepted by the Federal Government (J.A. 62-63). Another 
bid was made on a small quantity of these instruments in 
June of 1950 and finally the defendant informed plaintiff 
that it had contracts totaling 1500 units and the parties 
stipulated the value of these contracts to be over $36,000.00 
(Pt. Ex. 19G, 191, 20; J.A. 268, 272, 325). 

Subsequent to the award of the sub-contract with the 
Thermador Company for fuse components, plaintiff in¬ 
formed the defendant of a requirement of the Army 
Ordnance for the same type of unit and plaintiff conferred 
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with Army Ordnance Engineers concerning these units. 
Engineers from the Picantinny Arsenal of the Federal 
government visited the Industrial Products Division of the 
defendant’s plant and entered into a contract with the 
defendant for the same type of units as were being manu¬ 
factured by the Thermador Electric Manufacturing Com¬ 
pany. The dollar value of this contract is stipulated as 
$25,000.00, later reduced to $14,9S0.00 by price redetermina¬ 
tion (J.A. 82-85; 287-288; Pt. Ex. 46N.; J.A. 296). 

Finally, on January 25, 1951 (Def. Ex. 10, J.A. 330; J.A. 
204) a contract for procurement of a component of the so- 
called VT fuse (variable time fuse) was negotiated in 
Washington, D. C. The contract was formally signed by 
representatives of the defendant February 28, 1951 in the 
dollar amount, as stipulated by the parties, of $2,557,500.00 
(J.A. 205). Early in 1950 plaintiff discovered when con¬ 
sulting with a Mr. Crawford of the Naval Ordnance Bureau 
that the defendant was not considered a possible source for 
these variable time fuses (J.A. SS-89). Later the de¬ 
fendant was put on the list of procurement for these fuses 
(J.A. 89). Plaintiff was asked by defendant’s President, 
Mr. Shennan, to take him over to discuss the variable time 
fuse problem (J.A. 90-91). Plaintiff did this and the 
plaintiff and defendant’s President were informed of a 
probable requirement for a safety device on the so-called 
variable time fuse assembly (J.A. 91). Plaintiff, in No¬ 
vember 1950, notified the Industrial Products Division that 
an invitation to bid on the contract for manufacture of 
certain VT fuse components would be issued some time 
in December of 1950. (Pt. Ex. 46 S, J.A. 302). Again on 
December 19, 1950 (Pt. Ex. 35, J.A. 94, 304) plaintiff in¬ 
formed the Industrial Products Division the nature of 
the invitation to bid and Waindle, the manager of that 
Division, on December 26, 1950 replied acknowledging and 
confirming the information plaintiff had theretofore given. 
(Pt. Ex. 34, J.A. 306). The contract details were handled 
by Mr. Fraker, the general manager of defendant’s newly 
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organized Ordnance Division (J.A. 180). Mr. Fraker was 
not employed by defendant until December 26, 1950 (J.A. 
200). In connection with this contract witness Crawford, 
an employee of the Navy Department, testified that the 
defendant was considered as a possible source of procure¬ 
ment for VT fuses along with about 30 companies and 
was sent invitations to bid on certain components of these 
fuses along with about 13 other companies and defendant 
was the low bidder and received the award (J.A. 217-218). 

On January 22, 1951 (Pt. Ex. 41, J.A. 109-110, 309) 
plaintiff was notified that his relationship, which was de¬ 
scribed as commercial representative, with the Industrial 
Products Division of the defendant was terminated as of 
February 24, 1951 with the suggestion that “you might care 
to represent this Division on a commission basis on stand¬ 
ard dymo elgiloy and sapphire items for consumption in 
the Washington-Baltimore area. If so please advise and 
we will cover by a new agreement.’’ Plaintiff replied that 
he believed defendant should reconsider (Def. Ex. 6 J.A. 
311) and defendant replied that it was necessary to re¬ 
organize the Division and that therefore he felt defendant 
could not continue with plaintiff as before (J.A. 314; Pt. 
Ex. 47). 

Plaintiff then asked for a statement as to commissions 
due him and after seveal months was furnished such a 
statement (Det. Ex. 4; J.A. 146, 324). When plaintiff dis¬ 
covered he had not been credited with commissions on pre¬ 
cision product assemblies he employed counsel and began 
this suit. 

During the time plaintiff was a bona fide sales repre¬ 
sentative of the Industrial Products Division of the de¬ 
fendant he represented between 10 and 15 different ac¬ 
counts. His income from the business during the time he 
was a partner in Viereck-Summerbell was approximately 
$32,000.00 and $22,500.00 in 1947 and 1948. His taxable 
income in 1949 and 1950, (J.A. 144-145) when he was spend¬ 
ing the bulk of his time on the sale of products for the 
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Industrial Products Division, varied between $7,000.00 and 
$8,500.00 (J.A. 144-45). During this time plaintiff was 
spending over one-third and up to one-half of his time in 
an effort to sell the products of the Industrial Products 
Division particularly precision assemblies of products of 
the division. Plaintiff received commissions on the sale 
of precision assemblies (Pt. Ex. 17; J.A. 56-57, 286) and 
was sent copies of the invoices in connection with some 
sales (Pt. Ex. unnumbered R. 287-288) such as Kotor Hous¬ 
ing Assemblies for Picatinnv Arsenal (a fuze component) 
but was refused commissions on fuse component assemblies 
containing precision parts and defendant still refuses to 
pay such commissions to plaintiff. 

STATEMENT OF POINTS 

1. The Court below erred in determining the oral con¬ 
tract between defendant and the plaintiff for the payment 
of commissions on orders accepted by the defendant for 
products of the Industrial Products Division was termi¬ 
nated by and merged into a written agreement evidenced 
by two letters, one dated October 18, 1948 (Pt. Ex. 8, J.A. 
234) and December 29, 1949 (Pt. Ex. 36, J.A. 250) and in 
holding that the written documents constituted the com¬ 
plete contract. Conversely the Court erred in not holding 
that said documents were elements of proof of a parole 
contract and in failing to so hold the Court erred in failing 
to give effect to the intent of the parties as demonstrated 
from all of the undisputed circumstances surrounding the 
transaction such as the language used, the situation of 
the parties and the subject matter of the contract as pre¬ 
sented by the evidence. 

2. The Court below erred in determining that the plain¬ 
tiff was not a sales agent of the defendant for the sale of 
small precision assemblies for mechanical and variable 
time fuses and in concluding it was necessary for plaintiff 
to be the procuring cause of the orders accepted by the 
defendant for these assemblies and that therefore the 


reasonable value of the plaintiff’s services could not be 
based upon commissions payable in connection with the 
contracts in question. 

SUMMARY OF THE ARGUMENT 

1. The primary purpose of the Court in the interpreta¬ 
tion of agreements is to ascertain, and give effect to, the 
intention of the parties. This applies equally to contracts 
as to wills and statutes. When the intention of the parties 
can be clearly ascertained from all the oral and documen¬ 
tary evidence it is the duty of the court to give effect to 
such intention. 

In this case the intention of the parties is clearly ex¬ 
pressed by the undisputed oral testimony, portions of which 
were confirmed by documentary evidence. It demonstrates, 
without doubt, that the parties intended to contract for 
plaintiff’s services as a representative of the Industrial 
Products of the Elgin National Watch Company, embracing, 
among other things, small assemblies of precision parts 
such as fuse components for the military services; that 
plaintiff’s compensation would be in the form of commis¬ 
sions on orders secured by defendant with agencies of the 
Federal government; that the plaintiff’s representation, 
being more than a mere sales solicitor, contemplated pay¬ 
ment of commissions on all sales of products of the Indus¬ 
trial Products Division to the Federal government regard¬ 
less of whether plaintiff was the procuring cause; that 
commissions to be paid plaintiff were established by oral 
agreement, in some cases confirmed in writing and were 
15% on sapphire products, 20% on diamond compount, 
5% on eligoly, and 5% on precision parts and assemblies, 
the product which is the basis of the dispute here; that 
plaintiff’s territory was the greater Washington area and 
the Federal government and agencies and installations 
thereof; and that the policy of the company with regard 
to plaintiff and all of its other representatives was to pro¬ 
vide a protected territory so that its representatives would 
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be credited with commissions on sales within his territory 
regardless of who procured the order. 

Where, as here, no one document sets out the complete 
contract between the parties, the contract should be con¬ 
sidered parole and may be proved by both parole and 
documentary evidence. Here, it is impossible to discover 
the terms of the contract from any one instrument. And, 
therefore, the court erred in failing to consider all of the 
evidence to ascertain the intention of the parties. 

2. Assuming that this court accepts the trial court’s 
interpretation of the contract, the question then arises 
whether, as a matter of law, the trial court properly fixed 
the reasonable value of the services rendered by plaintiff 
to defendant on the quantum meruit count of the complaint. 

The trial court fixed the value of the services at $5,000.00. 
In so doing it stated that it could not take into consideration 
the criterion of a commission of a sales agent. Thus, in 
effect, the court ignored the express contract which set 
forth the compensation to be received for the same services 
and also ignored the value of the contracts secured by 
defendant on which plaintiff worked. 

The fundamental rule in fixing compensation for services 
under quantum meruit is the same as in construing con¬ 
tracts and consists of determining the intention of the 
parties. Wherever an express contract exists between the 
parties providing compensation for the same services as are 
rendered under a subsequent oral contract the compensa¬ 
tion provided by the written contract should be taken into 
consideration as a competent standard to measure the 
reasonable value of services under quantum meruit. 
Furthermore the general rule is that the results accom¬ 
plished by the services are always considered in arriving 
at their fair and reasonable value. As the court below 
ignored both of these factors it erred in arriving at a figure 
for the value of services rendered. 

If the compensation under the written contract had been 
considered in fixing the reasonable value of services ren¬ 
dered for fuse components, as plaintiff contends it should 
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liave been, defendant would have been obligated to pay a 
commission of 5% to plaintiff since the contracts accepted 
by defendant were with federal agencies with offices in 
Washington and no other sales agent was involved. A list 
of contracts, commissions on which are now claimed by 
plaintiff, appears below: 

Picatinnv Arsenal, War Department. 14,980 (R. 85) 
Bureau Ordnance, Navy Department. 2,557,500 (R. 10) 
Thermador Electric Mfg. Co. 

(Subcontract) . 871,023.72 (R. 10) 

Clinometer Contracts. 36,750.30 (R. 325) 


Total.$3,480,254.02 

Against almost $3,500,000 in government contracts and 
sub-contracts accepted by defendant in connection with 
which plaintiff performed substantial services, he was 
awarded $5,000.00. Computed on a commission basis that 
amounts to fifteen hundredths of one percent. Such a 
result could only be reached by failing to consider the 
intention of the parties as evidenced by the prior written 
contract for the same type of services. 

ARGUMENT 

The Court Below Erred in Determining the Contract Between Plain¬ 
tiff and Defendant Was Not a Parole Contract and in Failing 
to Give Effect to the Intention of the Parties From a Consider¬ 
ation of the Undisputed Testimony Consisting of the Lan¬ 
guage Used, the Situation of the Parties and the Subject 
Matter of the Contract as Presented by the Evidence. 

It is too clear to require the extended citation of authori¬ 
ties that it is the duty of the court to determine the intent 
of the parties to a contract by considering all of the perti¬ 
nent evidence which in this case is undisputed. In 
Insurance Company vs. Gridley, 100 U. S. 614, the Court 
phrased this proposition of law as follows: 

‘ i The object of all symbols is to convey the meaning 
of those who use them and when that can be ascer¬ 
tained, it is conclusive. The intent of the law makers 
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is the law, and here the intent of the parties is a 
contract.” 

Expressed another way this Court in North American 
Graphite Corp. vs. Allan, 87 U. S. App. D. C. 154, 184 F. 
2d 387, 390, stated: 

“In each case the intention of the parties to make 
the debt contingent or otherwise, must be gathered from 
the language used, the situation of the parties, and the 
subject matter of the contract, as presented by the 
evidence.” 

Furthermore this Court has held on several occasions 
that where all pertinent written documents together do not 
constitute a contract and where any material part of the 
contract is omitted from the writings, the resulting contract 
is parole. In Evans vs. Schoonmaker , 2 App. D. C. 62, 71, 
(1S93) this Court stated: 

“It is a well established rule of law, that when the 
whole of a contract has not been reduced to writing, 
such a contract in its entirety is to be regarded as a 
parole contract, subject to all of the incidents of purely 
parole contracts, and proper to be proved entirely by 
parole testimony, notwithstanding that there may be 
documentary evidence of parts of it, and parts of it 
even may have been reduced to writing.” 

See also O'Hanlon vs. Grubb, 38 App. D. C. 251 (1912). 

Tested in the light of these well recognized principles 
of law, analysis demonstrates clearly that the Court below 
erred in determining that the parole contract between the 
parties for the payment of commissions on the sale of 
products of the defendant’s Industrial Products Division, 
including precision parts and assemblies, was terminated 
by and merged into a written agreement evidenced by 
plaintiff’s Exhibits 8 and 36, being letters of October 18, 
1948 and December 29, 1949 (J. A. 234, 250). 

Plaintiff testified that he had an oral agreement with 
the defendant through its general manager of the Industrial 
Products Division and its sales manager to sell to industry 
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and to the government all of the products of the Sapphire 
Products Division whose name was later changed to the 
Industrial Products Division. That he was to receive com¬ 
missions of 15% and 20% on sapphire and diamond com¬ 
pound products and 5% on elgiloy and precision parts. 
That he was also to represent the Industrial Products 
Division in the contract manufacture of the products of 
this Division when such products were used in small pre¬ 
cision assemblies and was to receive a 5% commission on 
all orders accepted by the defendant. He further testified 
that he was to have a protected territory which was the 
Greater Washington Area for sales to government and 
private industry and that in connection with sales to the 
Federal government he was to receive a minimum commis¬ 
sion where the sales were made to an agency of the Fed¬ 
eral government with offices in the District of Columbia re¬ 
gardless of where the order originated. If other agents 
participated in the sale plaintiff was to receive a minimum 
of 25% of the agreed commission and if no other agent 
participated he was to receive the full commission. In 
connection with the sales pertinent here it is admitted no 
other sales agent participated. (J.A. 184). Mr. John 
Ireland, the sales manager of the Industrial Products 
Division, corroborated plaintiff’s testimony and stated 
plaintiff was the sales agent for all of the products of the 
Industrial Products Division and that the commissions on 
those products were as enumerated above. 

Testimony of the plaintiff and Mr. Ireland was not con¬ 
troverted by anyone. The defendant called as its witnesses 
the President of the Company, Mr. Shennan, a Mr. Craw¬ 
ford, an employee of the Navy Department, and a Mr. 
Fraker, aiTother employee of the defendant, who did not 
come with the Company until January 1951, shortly before 
defendant terminated the contract with plaintiff. These 
witnesses did not deny or controvert in any way the testi¬ 
mony of plaintiff and Mr. Ireland or the documentary 
evidence. Indeed these witnesses were offered for the sole 
purpose of endeavoring to prove on the part of the de- 
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fendant that its President, Mr. Shennan, and its employee, 
Fraker, were the procuring cause of the contracts in ques¬ 
tion for fuse component assemblies in mechanical and 
variable time fuses. The Court below found plaintiff per¬ 
formed work on fuse assemblies that was beneficial to 
defendant and fixed the amount it thought proper as pay¬ 
ment for the reasonable value of services rendered. 

Plaintiff then testified in great detail as to the work per¬ 
formed by him in endeavoring to sell and in selling all of 
the products of the Industrial Products Division to the 
Federal Government. Plaintiff worked so diligently and so 
successfully that he was picked by the defendant for the 
purpose of having his picture published in an article to be 
published in the defendant’s magazine wherein plaintiff 
was to be referred to as the man in Washington vital to the 
defense of the country (Pt. Ex. 31, J-A. 299). Defendant’s 
President Shennan testified that plaintiff accompanied him 
on visits to the Federal government when the defendant 
was attempting to secure bids for precision assemblies for 
use in fuses. Indeed defendant could only have denied 
plaintiff’s testimony through Mr. Waindle and defendant 
never called Waindle as a witness to refute any of the 
plaintiff’s testimony. 

In addition to the undisputed testimony of plaintiff and 
the witness Ireland the undisputed documentary evidence 
when considered in the light of the oral testimony makes 
it conclusive that the intention of the parties was that 
plaintiff was to receive commissions on all of the line of 
defendant’s products including their contract manufac¬ 
ture. On December 26, 1947 (Pt. Ex. 49, J.A. 227) de¬ 
fendant, through its division general manager Waindle, 
advised plaintiff that the policy of the company insofar 
as the Division in question was concerned was to operate 
on a protected territory basis in order to assure credit 
to a sales agent regardless of where the order originated 
and whether the agent had any part in originating it. 
Shortly after this plaintiff was advised on September 16, 
1948, that the name Sapphire Products Division did not 
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accurately indicate the types of products manufactured or 
handled by this Division and defendant was changing the 
name to Industrial Products Division (Pt. Ex. 9, J.A. 232). 
If defendant did not intend plaintiff to handle all of the 
products of the newly named division, what was the purpose 
of this letter? 

Next, on September 18, 1948 (Pt. Ex. 8, J.A. 234) sales 
manager Ireland of the Industrial Products Division wrote 
plaintiff and stated that in the past plaintiff and his com¬ 
pany had been representing defendant on orders for their 
line of sapphire products and diamond compound for the 
United States government agency installations. That the 
defendant agreed to the continued solicitation by plaintiff 
of orders for sapphire products and diamond compound 
but insisted the solicitations be confined to the government 
agencies in the District of Columbia. The letter then pro¬ 
ceeded to state the commission arrangement which plain¬ 
tiff had orally heretofore testified to as to protected terri¬ 
tory and guaranteed commissions in that territory. To 
this letter plaintiff replied that he agreed with it in prin¬ 
ciple (Pt. Ex. 45 A, J.A. 238). 

The next revealing bit of correspondence is plaintiff’s 
Exhibit 18 (J.A. 249). This was a letter of December 23, 
1949, to the Corps of Engineers, United States Army, 
written by the general manager of the Industrial Products 
Division, Waindle. In it he requested defendant be put on 
the list of bidders for small instruments (italics supplied). 
Carbon copy of this letter was sent to defendant’s Chicago 
office and to plaintiff. Here again if plaintiff was not to 
represent defendant in connection with the sales of pre¬ 
cision parts in small assemblies, what was the purpose of 
sending a copy to plaintiff? 

Next in the chronology is the letter dated December 29, 
1949 (Pt. Ex. 36, J.A. 250) simply reciting the historical 
fact that in the past plaintiff had been soliciting orders for 
the defendant’s line of sapphire products, diamond com¬ 
pound and elgiloy for the United States government. This 
letter then states that the matter of compensation had been 
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worked out hv mutual agreement thus clearly indicating 
the existence of an oral contract and continues by stating 
that the defendant understands plaintiff desires to continue 
solicitation of orders for our industrial products (italics 
supplied) and the defendant is agreeable to plaintiff’s 
doing so except for horological applications. The latter 
are not involved in this case. Thus this letter takes cog¬ 
nizance of plaintiff’s Exhibit 18 written 6 days before, 
carbon copy of which was sent plaintiff. 

The use of the words “our industrial products” un¬ 
doubtedly demonstrates the writer of plaintiff’s Exhibit 36 
knew of the fact that plaintiff was to also represent de¬ 
fendant in the sale of precision parts and assemblies such 
as small instruments. It is also interesting to note that 
plaintiff’s Exhibit 36 on the second page states plaintiff 
gets a minimum commission, not on orders procured by 
him, but on governmental orders accepted by defendant 
“whose offices within the District you have contacted.” 

The Court in its oral opinion obviously based its de¬ 
cision on this exhibit. While commenting on the fact that 
plaintiff’s Exhibit 36 refers to “our industrial products” 
the Court stated in its opinion this exhibit limited plaintiff 
to soliciting orders for only a part of the line of the prod¬ 
ucts of the Industrial Products Division excluding pre¬ 
cision parts and the contract manufacture of precision 
assemblies. This conclusion fails to take into account the 
fact that the first paragraph of this letter is simply a 
recitation of a factual situation and not a limitation and 
completely disregards plaintiff’s Exhibit 18. 

Any doubt that the intention of the parties was to in¬ 
clude precision parts and assemblies in their agreement 
is removed when the next bit of documentary evidence is 
considered. In a letter dated February 22, 1950, less than 
two months after Exhibit 36 (Pt. Ex. 19 B, J.A. 260) from 
defendant’s general manager Waindle to the Department 
of the Army, with carbon copy to plaintiff, defendant made 
abundantly clear that plaintiff was to represent it in con¬ 
nection with the sale of small precision assemblies. Indeed 
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the letter is so revealing as to the intention of the parties, 
we take the liberty of quoting from it. In the first para¬ 
graph it states: 

“We wish to go on record as interested in develop¬ 
ment and production of small devices that might be 
interesting to the engineers.” 

It then refers to one of these devices, a clinometer and 
emphasizes that defendant is interested only in small or 
small and highly precise instrument or components. It 
concludes by stating: 

“We are represented in Washington by Wm. E. 
Summerbell Company, Dupont Circle Building, who 
would be available to you on a moment’s notice for 
preliminary consideration of any of these matters and 
we will look forward to a note from you as to whether 
you feel some of our facilities might be of interest to 
your Branch.” 

It seems obvious to plaintiff at this point that it was 
the intention of the parties that plaintiff was to represent 
the Industrial Products Division for all of the products 
handled by that division plus the contract manufacture of 
small precision assemblies from parts of any of those 
products. To come to any other conclusion is to arbitrarily 
disregard the undisputed oral testimony and the corrob¬ 
orating documentary evidence referred to above. 

To pinpoint the matter further, in regard to the intention 
of the parties that components of fuses were to be handled 
by appellant, it is necessary to refer only to a few of the 
remaining exhibits. Two months after advising the Fed¬ 
eral government that plaintiff was its representative in 
Washington and that defendant was desirous of doing 
business with the government on small precision devices 
(Pt. Ex. 19 B, J.A. 260) Plaintiff was directed by de¬ 
fendant in letter of April 21, 1950 (Pt. Ex. 19 D, J.A. 263) 
to get one of these small devices, a clinometer, for the 
defendant. Two months later in a letter of June 21, 1950 
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(Pt. Ex. 19 I, J.A. 272) defendant advised plaintiff its 
total sale of these small instruments or clinometers was 
1500 units. This letter describes plaintiff’s activities in 
this connection as similar to a triple play in a ball game 
‘‘zip zip zip and the order was ours.” 

In May of 1950 (Pt. Ex. 19 G, J.A. 268) Waindle, the 
Industrial Products Division general manager, advised 
plaintiff that an engineer was coming from California to 
discuss defendant’s interest in rocket fuses. Again, still 
earlier, on February 16, 1950 (Pt. Ex. 23, J.A. 259) in a 
letter from plaintiff to the defendant, plaintiff advised he 
had visited a Colonel Davis in the Industrial Service 
Division of Ordnance regarding the proper way to prepare 
a bid by defendant for a fuse renovation program of the 
government. 

Next, on June 21, 1950, in a memorandum from Mr. Ire¬ 
land the sales manager of the Division to plaintiff (Pt. Ex. 
26, J.A. 271) entitled “Precision Product Activity Indus¬ 
trial Products Division” defendant’s representative con¬ 
firmed the fact that at a sales meeting in Philadelphia one 
of defendant’s agents discussed the Industrial Products 
Division’s precision products with plaintiff. Indeed plain¬ 
tiff was directly advised that the company was not inter¬ 
ested in the selling of small individual parts but only in 
small precision assemblies. He was told to approach his 
customers along these lines. The Philadelphia meeting 
mentioned in this letter is the one at which plaintiff testi¬ 
fied the commission rate of 5% was fixed for all sales 
agents on precision parts and assemblies (J.A. 75). Again 
on July 25, 1950 (Pt. Ex. 27, J.A. 275) in a letter from 
General Manager Waindle to the Navy Department with 
a carbon copy to plaintiff, reference is made to the visit 
of plaintiff and Waindle at which time the two discussed 
with the government representatives the fact that defend¬ 
ant was organized for better and quicker cooperation with 
the military on all items of design and manufacture partic¬ 
ularly in connection with the government’s fuse program. 
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In this letter plaintiff was again referred to as “our 
district representative.’ ’ 

Again, as late as August 7, 1950 (Pt. Ex. 30, J.A. 277) 
a telegram was sent to plaintiff advising him that defend¬ 
ant had secured an order on a rocket fuse mechanism 
through a sub-contract from Thermador, meaning Therma- 
dor Electrical Manufacturing Company. What earthly 
reason could defendant have of telegraphing plaintiff that 
a contract for fuse assemblies had been secured by defend¬ 
ant if plaintiff was not to represent defendant in con¬ 
nection with this assembly. Finally, after defendant, 
through plaintiff's activities, had secured a contract with 
the Federal government exceeding $800,000.00 and within 
two months from the date of the telegram plaintiff’s Ex¬ 
hibit 30 the defendant advised plaintiff in a memorandum 
of October 4, 1950 (Pt. Ex. 31, J.A. 299) that plaintiff was 
going to be pictured as the man in Washington vital to 
the National defense and defendant desired plaintiff to 
send a picture of himself for publication in connection 
with the article to be written in defendant’s magazine. 

Other undisputed written evidence directly referring to 
defendant’s participation in the mechanical and variable 
time fuse program with plaintiff’s assistance are plain¬ 
tiff’s Exhibit 46 C, 46 D, 46 E, 46 M, 46 O, 46 P, 46 Q, 46 R 
and 46 S (J.A. 269, 277, 278, 296, 297, 298, 301, 302): 

While plaintiff was arbitrarily refused payment of com¬ 
missions on contracts for the sale of assemblies to be in¬ 
cluded in mechanical and variable time fuses, the defend¬ 
ant did condescend to pay plaintiff commissions on some 
precision assemblies. Exhibit 17 (J.A. 286) shows payment 
to plaintiff of commissions on sapphire tipt phonograph 
needles described in plaintiff’s Exhibit 45 N (J.A. 306) as 
a precision product. Also the unnumbered exhibits at 
pages 287 and 288 of the record show defendant intended 
to pay plaintiff commissions on the Rotor Housing as¬ 
semblies, which was a fuse component, described in the 
exhibit. There was absolutely no reason to send copies 
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of these invoices to plaintiff showing the quantity and 
dollar volume of the sales unless defendant intended to pay 
plaintiff a commission on the sales. Plaintiff testified that 
these rotor housing assemblies were similar to the prod¬ 
ucts sold bv the defendant to the Thermador Electric Man- 
ufacturing Company which contract plaintiff enabled de¬ 
fendant to secure and to consummate (R. 82-83). 

Many, many exhibits contained in this record show 
bevond any shadow of a doubt that when all of the 
undisputed evidence is considered it conclusively demon¬ 
strates that the intention of the parties was, as testified to 
by the plaintiff, that he was to represent the defendant in 
the sale to the United States government of all of the 
products of the Industrial Products Division together with 
the contract manufacture of any of those products on 
designs furnished by the Federal government. When the 
court below states that plaintiff’s Exhibit 36, the letter of 
December 29, 1949 froze the relationship of the parties 
herein and excluded plaintiff as a sales agent for pre¬ 
cision assemblies and fuses, it simply disregards the 
exhibits referred to above. The error of the court below 
is particularly apparent when plaintiff’s Exhibit 36 can 
be interpreted as consistent with all of the other written 
evidence. 

The question of whether plaintiff procured the orders 
discussed above for which he was paid no commissions is 
not pertinent to this point because the parole contract be¬ 
tween the parties, evidenced in many respects by the writ¬ 
ten documents, does not require procurement of anything 
by plaintiff. Plaintiff’s Exhibit 36 confirms plaintiff’s tes¬ 
timony in this regard by stating, commissions are due 
plaintiff on government agencies contacted, not procured, 
by him where orders are accepted by defendant and 
plaintiff is to get a minimum commission regard¬ 
less of where the order originates. The question of the 
necessity of plaintiff procuring orders will be discussed 
hereafter in connection with the quantum meruit count of 
the complaint. 
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The Court Below Erred in Concluding That It Was Necessary 
for the Plaintiff To Be a Sales Agent of the Defendant and the 
Procuring Cause of the Orders Accepted by the Defendant 
and Because Plaintiff Was Not the Sales Agent and the Pro¬ 
curing Cause It Was Improper for the Court in Determin¬ 
ing the Reasonable Value of Plaintiff's Services to Con¬ 
sider Commissions Payable in Connection with the Written 
Contract. 

Plaintiff’s position is that the Court below erred in dis¬ 
regarding the undisputed testimony when it found that 
plaintiff was not the sales agent of the defendant and was 
not the procuring cause of the contracts, commissions on 
which are in dispute. The statement of facts above and 
the argument under the preceding section impel the con¬ 
clusion that the Court was in error in so finding. For the 
purpose of this point plaintiff will assume, arguendo that 
there was a written contract, that it excluded precision 
parts and assemblies and that the Court was correct in 
finding as a matter of fact and of law that plaintiff was 
not the sales agent of the defendant nor the procuring 
cause of the contracts for the clinometers and the fuse as¬ 
semblies. 

The Court below failed to give effect to the intention 
of the parties as to plaintiff’s compensation because it 
rejected as a consideration in determining that compensa¬ 
tion the written contract which the Court determined ex¬ 
isted between the parties. The compensation agreed to 
by the parties in the written contract should have been con¬ 
sidered in determining the reasonable value of plaintiff’s 
services because the work done pursuant to the written 
contract was similar to that performed in the absence of 
a contract. 

The law is clear that in determining the reasonable value 
of services rendered the Court must endeavor to determine 
what the parties intended and give effect to that intention. 
See Riddler Bros. v. Strassburger, 145 Pa. Super 524, 36 A. 
2d 191 (1944) and Beech Aircraft Corporation v. Ross, 155 
F. 2d 615 (C. €. A. 10 1946). 

In applying this general rule, the Court of Appeals of 
Maryland has determined that where the amount of com- 
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pensation is not specified in a parole contract but the work 
done is similar to that done under a previous written con¬ 
tract between the same parties, wherein the compensation 
is specified, it may fairly be presumed that such compensa¬ 
tion should be paid for the work of the same nature. In 
Jackson v. Davey Tree Company, 134 Maryland 230, 106 
Atl. 571 (1919) plaintiff contracted to do tree work for 
the defendant and the compensation was set at 90 cents 
per hour per man up to $500.00. It became apparent that 
$500.00 would not cover all of the trees and shrubbery 
desired and plaintiff was authorized to proceed to supply 
the necessary trees and shrubbery. Plaintiff did so and 
submitted a bill for some $2500.00 and contended under a 
quantum meruit count that the additional work should 
be paid for at the same price as provided in the express 
contract. The Court held, citing Vol. 4 Elliott on Con¬ 
tracts, Section 3746: 

“ ‘Where the amount of compensation is not speci¬ 
fied in an oral contract for work similar to that done 
under a previous written contract between the same 
parties wherein the compensation was specified, it may 
fairly be presumed that it would be paid for at the 
rate of the original work of the same nature.’ ” 

After flatly holding as above the Maryland Court of 
Appeals reversed the lower court’s decision on the ground 
that the trial court failed to allow the question, of whether 
the services performed in the extra work were similar to 
those under the express contract, to go to the Jury. The 
general rule above quoted by the Maryland Court of Ap¬ 
peals was also followed in Paschall and Gresham v. Gillis, 
113 Ya. 643, 75 S.E. 220 (1912). In this case the Virginia 
court held that a prior written contract of employment was 
a competent guide to determine the reasonable value of 
services similar to those to be performed under the written 
contract. 

An analysis of the undisputed documentary evidence in 
this case makes it clear that the services performed by 
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plaintiff were the same for all products. Plaintiff’s duties 
were primarily to coordinate the activities of the defend¬ 
ant with the requirements of the Federal government for 
the express purpose of selling and facilitating the sale of 
defendant’s products by plaintiff and other representatives 
of defendant. These activities were the same throughout 
plaintiff's entire representation. 

Plaintiff's Exhibit 7 (J.A. 231) a memorandum dated 
August 24, 194S from the sales manager of the Division 
describes the work being done by plaintiff as follows: 

“As you know Viereck Summerbell has been doing 
a great deal of work in Washington with various ar¬ 
senal and government agencies to acquaint them with 
Sapphire and Hyprez and to get our name on their bid 
lists. A great deal of work which they do results in 
orders being placed outside of Washington. In order 
to compensate them for the work we are establishing 
a commission rate of 25% of the normal commission 
for Viereck Summerbell on all government orders re¬ 
gardless of where the order originates.” 

Again, plaintiff’s Exhibit 45 (J.A. 237) a letter from the 
sales manager of the division dated November 6, 1948 
states: 

“In our efforts to develop business from various 
government agencies and installations, we have asked 
our Washington representative to call on all of them 
located in Washington, D. C., and acquaint them with 
Sapphire and Diamond compound. This they have 
been doing for several months now and through their 
efforts circulars have been sent, test orders received 
from several branches of government service and a 
great deal of interest is developing in Sapphire and 
Diamond compound for which they are responsible.” 

The letter then repeats the fact that plaintiff is to get 
a minimum commission regardless of where the order origi¬ 
nates or whether plaintiff procured the order. These two 
exhibits give a quick birdseye view of the intention of the 
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parties as to the type of services plaintiff was to perform 
under the contract which the Court below determined to 
be an express written contract. 

As to the work plaintiff performed outside the scope of 
the written contract the following undisputed exhibits make 
clear it was of the same type. Plaintiff’s Exhibit 19 B, 
(J.A. 260) a letter from the general manager of the Divi¬ 
sion, Waindle, dated February 22,1950 advises the Depart¬ 
ment of the Armv that defendant is interested in the de- 
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velopment and production of small devices that might be 
interesting to Army engineers. The letter states that the 
writer has particular reference to clinometers and suggests 
that the item could be handled by defendant. It then states 
that defendant is represented in Washington by the Wm. 
E. Summerbell Company “who would be available to you 
on a moment’s notice for preliminary consideration of any 
of these matters and we will look forward to a note from 
you as to whether you feel some of our facilities might be 
of interest to your branch.” 

In April of 1950, plaintiff’s Exhibit 19 F, Waindle wrote 
plaintiff “the point I am trying to bring up Bill, is that 
both of us are going to a helluva lot of trouble right now 
to try to get a reasonable quotation into the government.” 
In May of 1950 plaintiff's Exhibit 19 G (J.A. 268) plaintiff 
was advised by Waindle, that a government man was 
coming to the plant to talk about rocket fuses and plaintiff 
was directed to “learn more about the renegotiation activi¬ 
ties and contract details.” Later in June 1950, plaintiff’s 
Exhibit 19 I (J.A.272) Waindle complimented plaintiff on 
his cooperation and likened it to. a triple play in a ball 
game, “zip, zip, zip and the order was ours.” With par¬ 
ticular reference to fuses Waindle wrote in July 1950, 
plaintiff’s Exhibit 27 (J.A. 275) to the Navy Department 
“Reference is made to our brief visit with you last week 
with our district representative Mr. William E. Summer- 
bell, at which time we discussed the fact that we were or¬ 
ganized for quicker, better cooperation with the military 
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on all items of design and manufacture in which we can 
enter.” 

Again plaintiff’s Exhibit 28 (J.A. 275), another letter 
from general manager Waindle of the Division, this time 
to the Office of the Chief of Ordnance in the Pentagon 
Building dated August 1, 1950 states that the writer had 
discussed defendant’s participation in the manufacture of 
fuses. The letter then indicates the company is interested 
in assisting the government in manufacturing assemblies 
for these fuses and concludes by stating: “Bill Summerbell, 
who is representing this Division in the Washington Area 
will probably be in to see you from time to time and I am 
hopeful that we may be of service to you with military 
requirements along these lines.” Plaintiff’s Exhibit 46 B 
(J.A. 267) dated May 30, 1950 from general manager 
Waindle of the Division to plaintiff directs plaintiff to 
interest himself in miniaturization and the government’s 
interest in that subject. This of course is another descrip¬ 
tion for precision parts and assemblies. The letter states: 

“As you can appreciate, the engineering and produc¬ 
tion facilities of this company are particularly directed 
toward mechanical miniaturization and it would be 
helpful to know more about trends and requirements 
that we might fit into.” 

Finally as to fuses, plaintiff’s Exhibit 46 P (J.A. 298), a 
letter from Waindle to plaintiff and other employees of 
defendant, states plaintiff telephoned from Washington to 
advise a Mr. Thomas who worked in the rocket section of a 
government military establishment advised plaintiff au¬ 
thority had been obtained for the development of a new 
rocket fuse. Plaintiff advised Waindle to therefore get in 
touch with representatives of the government at Picatinny 
Arsenal. 

The work -which plaintiff performed for all products was 
so similar that during his entire employment he was re¬ 
ferred to by the defendant as our representative. In Ex¬ 
hibit 45 (J.A. 237), a letter of sales manager Ireland dated 
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November 6, 194S, plaintiff is referred to as “our Wash¬ 
ington representatives.” This letter was written relative 
to sapphire and diamond compound. Later in talking about 
precision parts and fuse assemblies plaintiff is referred to 
in Exhibit 19 B, a letter from general manager Waindle 
to the Department of Army as “We are represented in 
Washington by William E. Summerbell Company” and in 
plaintiff’s Exhibit 19 L (J.A. 270) plaintiff is referred to as 
“our representative” in a letter by Waindle to the office 
of District Engineer concerning precision parts. Again on 
August 1, 1950 plaintiff’s Exhibit 28 (J.A. 275) a letter to 
the Office of Chief of Ordnance in the Pentagon Building 
general manager Waindle refers to plaintiff as Bill Sum¬ 
merbell who is representing this Division in the Wash¬ 
ington Area. 

The fact that plaintiff was not a sales agent as to pre¬ 
cision parts and assemblies for fuses, as the court below 
determined, has no bearing on the question of similarity of 
the work performed by him and does not indicate plaintiff 
performed different services for defendant on precision 
parts and assemblies than on the other lines. Plaintiff’s 
Exhibit 36 (J.A. 250) the letter upon which the court below 
relied as the written contract excluding precision parts 
and assemblies states “ * * * no contractual relationship 
or relationship of principal and agent exists between us 
* # # ” Tjmjs it is clear that the parties did not intend 
that any formal description of plaintiff’s relationship to 
defendant had any bearing on the type of work plaintiff 
was to perform for all of the lines of the Industrial 
Products Division. 

The fact, that the work done by plaintiff for defendant 
under the written contract was exactly similar to that done 
outside the contract and that the parties did not consider 
the description of plaintiff’s status of employment with 
defendant mattered in determining his compensation are 
not the only reasons which should have compelled the court 
below to consider the compensation under the written con¬ 
tract in determining the reasonable value of services ren- 
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dered. It must be remembered that it was the established 
policy of the defendant, plaintiff’s Exhibit 49 (J.A. 227) 
to protect its representatives by assuring them of compen¬ 
sation on orders accepted by defendant from purchasers 
in their territory regardless of where or through whom 
the order originated. 

It is thus clear the court below erred in determining 
that commissions under the written contract could not be 
considered in determining the reasonable value of services 
rendered by plaintiff. 


conclusion 

It is respectfully submitted the Court below erred in fail¬ 
ing to give effect to the intention of the parties and in 
determining the parole contract between the parties was 
terminated by and merged into a written contract. Assum¬ 
ing the court below was correct in its determination as 
to the existence of a written contract it failed to give effect 
to the intention of the parties as evidenced by that written 
contract in fixing the amount of the reasonable value of 
plaintiff’s service. 

Preston C. King, Jr. 

Dickson R. Loos 

Powell Browning, Jr. 

Attorneys for Appellant. 


BRIEF FOR APPELLEE 


IN THE 

United States Couit of Appeals 

For the District of Columbia Circuit 


No. 11,910 


WILLIAM E. SUMMERBELL, Appellant, 

V. 

ELGIN NATIONAL WATCH COMPANY, a Corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Of Counsel: 

Steptoe & Johnson, 
Washington, D. C. 

LeRoy A. Mote, 
Elgin, Illinois. 


William E. Miller, 

Raymond N. Shibley, — (?) /V' 
1100 Shoreham Bldg., 
Washington, D. C. 
Attorneys for Appellee. 


Press or Byrow S. Adams. Washinctow. D. C. 




INDEX 


Page 


Counter-Statement of the Case . 1 

Summary of Argument. 2 

Argument . 7, 


I. The Court Below Properly Held That the Contract 
Between the Parties Was Reduced to Writing and 
That Under the Written Contract Plaintiff Was 
Entitled to Commissions Only on Sales of Sap¬ 
phire Products, Diamond Compound and Elgiloy 7 

II. The Contract Alleged by Plaintiff, Contemplating 
Compensation on a Contingent Basis for Procure¬ 
ment of Armament Contracts With the United 
States Government, Would Be Illegal and Unen¬ 
forceable . 19 

III. Assuming That the Retainer Arrangement Did 
Not Fully Compensate Plaintiff for His Miscel¬ 
laneous Non-Sales Activities in Relation to Arma¬ 
ment Items, the Court Below Properly Determined 
the Reasonable Value of Plaintiff’s Services .... 24 

Conclusion . 31 

Attachment B 

CITATIONS 

Cases : 

American Seating Company v. Zell, 322 U.S. 709 

(1944) .3,5,12,23 

Bradlev v. American Radiator & Standard Sanitary 

Corp., 159 F. 2d 39 (C.A. 2d, 1947).22,23 

Brown v. Gesellschaft Fur Drahtlose Telegraphie, 

64 App. D.C. 357, 78 F. 2d 410 (1935).5,21,28 

Cartelyou v. United States, 32 App. D.C. 20, (1908). .4,13 

Evans v. Schoonmaker, 2 App. D.C. 62 (1893). 13 

McMullen v. Hoffman, 174 U.S. 639 (1899) .21,28 

McNeill v. Nevius, 88 App. D.C. 49, 187 F. 2d 81 
(1950) .5,21 













11 


Index Continued 


Page 

Maiatico v. Holden, 81 App. D.C. 1, 153 F. 2d 654 

(1946) . 3,7 

Merlaud v. National Metropolitan Bank, 65 App. 

D.C. 385, 84 F. 2d 23S (1936) .5,6,21,28 

Merritt v. Kav, 54 App. D.C. 152, 295 F. 973 (1924) 13 
Mitchell v. Flintkote Co., 185 F. 2d 100S (C.A. 2d 
1951) 5 22 23 

Moiger v. Johnson, 86 App. D.C., 220, 180 F. 2d 

777 (1950). 13 

Owens v. Wilkinson, 20 App. D.C. 51 (1902).21,28 

Providence Tool Company v. Norris, 2 Wall 45, 17 

L. Ed. 868 (1S65). 5,20,23 

Reinstine v. Rosenfield, 111 F. 2d 892 (C.A. 7th 1940) 3, 7 
Silverman v. Osborne Register Co., 81 App. D. C. 

163, 155 F. 2d 879 (1946) .5,21 

Statutes and Miscellaneous: 

Rule 52(a), FRPC . 3,7 

Executive Order 9001 .5,21,23,24 

Title 18 U.S.C.A. §1001 . 24 












IN THE 


United States Court of Appeals 

Poe the District of Columbia Circuit 


No. 11,910 


"WILLIAM E. SUMMERBELL, Appellant, 

v. 

ELGIN NATIONAL WATCH COMPANY, a Corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

In order to avoid repetition, Elgin National Watch Com¬ 
pany, appellee herein, adopts the Statement of the Case 
which is set forth in its brief as appellant in No. 11,911, con¬ 
solidated herewith, to which reference is made so that the 
Court may have a complete and accurate statement of the 
facts showing the chronological sequence of events. Fur- 
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ther facts deemed necessary to the consideration of this ap¬ 
peal, are set forth in the Argument herein. The parties 
will be hereinafter referred to as they appeared in the 
Court below. 

SUMMARY OF ARGUMENT 

I. The Court below properly held that the contract be¬ 
tween the parties was reduced to writing and that un¬ 
der the written contract plaintiff was entitled to com¬ 
missions only on sales of sapphire products, diamond 
compound and Elgiloy. 

A. The testimony and documentary evidence over- 
whelmingly supports the trial court’s finding that 
no oral agreement such as that claimed by plaintiff, 
ever existed. 

1. The terms of the alleged oral agreement are 
contradicted in writing by the subsequent con¬ 
tract documents. 

2. Plaintiff’s story concerning the alleged oral 
agreement is inconsistent with the complaint filed 
herein, and was not supported by any other wit¬ 
ness or documentary evidence. 

3. The terms of the alleged oral agreement are in¬ 
credible in the light of the circumstances existing 
at the time, including the brief acquaintance of 
the parties and the nature of the relationship. 

4. The parties never recognized the alleged oral 
agreement, and its existence was never mentioned 
throughout the four and one-half year association 
of the parties, nor until the trial, six years after 
the conversations are said to have taken place. 

B. Plaintiff has not urged reversal of the trial court’s 
finding that plaintiff failed to establish the existence 
of the oral agreement. 





3 


C. The trial court’s finding that all informal arrange¬ 
ments between the parties were terminated and 
superseded by written contracts is a factual deter¬ 
mination which wall not be disturbed unless clearly 
erroneous. Rule 52(a), Federal Rules of Civil Pro¬ 
cedure; Maiatico v. Holden , 81 App. D.C. 1, 153 F. 
2d 654 (1946); Reinstine v. Ro$enfield y 111 F. 2d 892 
(C.A. 7th 1940). 

D. The written contract of October 18, 1948 super¬ 
seded all prior informal arrangements and entitled 
plaintiff to commissions only on sales of sapphire 
products and diamond compound. 1 

1. The document is a complete contract, containing 
all of the terms suitable to such an agreement, in¬ 
cluding products covered, territory, duties, status, 
method of earning commissions, provision for 
commission rates, and termination procedure. 

2. Summerbell expressly accepted this contract in 
writing. 

E. The contract dated October 18, 1948 was replaced 
by a written contract dated December 29, 1949, un¬ 
der which plaintiff was entitled to commissions 
only on sales of sapphire products, diamond com¬ 
pound and Elgiloy. 

1. Plaintiff studied the “agreement” “in detail”, 
and accepted it in writing. 

2. The parties operated under this contract, which 
was amended once in writing, until his services 
were terminated in February, 1951. 

F. The trial court would have been warranted in ex¬ 
cluding or disregarding all testimony concerning al¬ 
leged oral agreements, under American Seating 

l For the convenience of the Court, excerpts from the contract documents 
showing the products covered and plaintiff’s complete acceptance, are set 
forth in Attachment B hereto. 
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Company v. Zell, 322 U.S. 709 (1944), which gov¬ 
erns this case. 

G. In this jurisdiction, the unambiguous written con¬ 
tract is “conclusively presumed to record the inten¬ 
tion of the parties”. Cartelyou v. United States, 32 
App. D.C. 20, 30 (1908). 

H. The Court below weighed all of plaintiff’s testimony 
relating to the alleged oral agreement, and found as 
a fact that the written contract superseded all prior 
informal arrangements. 

I. The conduct of the parties unmistakably proves 
that plaintiff was not entitled to commissions on 
armament contracts or any other items except those 
specified in the written contracts. 

1. Plaintiff never sold any so-called “precision parts 
or assemblies”, and he was never paid any com¬ 
missions with respect thereto. 

2. Throughout the four and one-half year period in 
which the parties were associated, there was no 
mention whatever of commissions on armament 
contracts. 

3. Although plaintiff knew of the armaments con¬ 
tracts, he never discussed or claimed commissions 
thereon until several months after the termina¬ 
tion of his contract. 

II. The contract alleged by plaintiff, contemplating com¬ 
pensation on a contingent basis for procurement of 
armament contracts with the United States Govern¬ 
ment, would be illegal and unenforceable. 

A. The question of illegality was not reached by the 
Court below. 

B. The contract alleged by plaintiff is void as against 
public policy. The “corrupting tendency” alone, 
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without more, is fatal. Providence Tool Company 
v. Norris, 2 Wall. 45, 17 L. Ed. 868 (1865); Silver- 
man v. Osborne Register Co., 81 App. D.C. 163 
(1946); McNeill v. Nevius, 88 App. D.C. 49 (1950). 
The same rule applies with respect to claims for 
quantum meruit. Brown v. Gesellsckaft Fur Draht- 
lose Telegraplne, 64 App. D.C. 357, 78 F. 2d 410, 415 
(1935); Merlaud v. National Metropolitan Bank, 65 
App. D.C. 385, 84 F. 2d 238 (1936); cert. den. 299 
U.S. 584. 

C. Plaintiff’s alleged contract is also illegal under 
Executive Order 9001. Mitchell v. Flintkote Co., 185 
F. 2d 1008 (C.A. 2d 1951). 

D. The Supreme Court’s decision in an almost iden¬ 
tical case precludes any recovery of commissions on 
armament contracts. American Seating Company 
v. Zell, 322 U.S. 709 (1944). 

III. Assuming that the retainer arrangement did not fully 
compensate plaintiff for his miscellaneous non-sales ac¬ 
tivities in relation to armament items, the Court below 
properly determined the reasonable value of plaintiff’s 
services. 

A. As found by the Court below T , and as apparently con¬ 
ceded by plaintiff, he was not the procuring cause 
of the armament contracts. The Court also found 
he was not a sales agent in connection therewith 
and, that he did not interest defendant in this line 
of business. 

B. Plaintiff’s activities, in connection with armament 
contracts, were those of a liaison representative 
performing miscellaneous errands. 

C. The reasonable value of plaintiff’s liaison activities 
cannot be based on commissions. 

1. The Court will not imply such a contract since it 
would be against public policy. Brown v. Gesell- 
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schaft Fur Drahtlose Telegraphic , 64 App. D.C. 
357, 78 F. 2d 410, 415 (1935); Merlaud v. National 
Metropolitan Batik, 65 App. D.C. 385, 84 F. 2d 23S 
(1936); cert. den. 299 U.S. 584. 

2. Plaintiff’s sales work relating to sapphire prod¬ 
ucts, diamond compound and Elgiloy, on which he 
was entitled to commissions, was very different 
from his non-sales activities relating to armament 
contracts. 

D. The Court below, in fixing a quantum meruit award, 
considered every factor relevant to a proper deter¬ 
mination of the amount, including: 

1. Plaintiff’s activities on behalf of defendant; 

2. The time spent by plaintiff; 

3. His past earnings from defendant as well as from 
his other accounts; 

4. His other compensation; and 

5. The usefulness of his services. 

E. The Court below was not compelled to accept plain¬ 
tiff’s testimony that the reasonable value of his 
services for 22% of his time during one year, was 
$300,000. 

F. The question of the reasonable value of plaintiff’s 
services is a factual one, calling for the exercise of 
judgment by the trial court. 


I 

ARGUMENT 

L The Court Below Properly Held Thai the Contract Be¬ 
tween the Parties Was Reduced to Writing and That 
Under the Written Contract Plaintiff Was Entitled 
to Commissions Only on Sales of Sapphire Products, 
Diamond Compound and Elgiloy. 

In the first count of his complaint, plaintiff alleged that 
he was entitled to commissions with respect to the sale of 
military armaments for direct use by the United States 
Government in its Defense Program. At the trial he based 
his claim upon alleged conversations which took place in 
early 1947. The theory of his case was that the agreement 
between the parties was a parol contract, and that the sub¬ 
sequent formal contract documents merely confirmed parts 
of the oral agreement. 

The Court below held that plaintiff had failed to estab¬ 
lish the existence of the oral contract claimed bv him. The 

•/ 

Court below further found as a fact that the formal written 
contracts superseded and terminated all prior informal ar¬ 
rangements, and that the contract which existed between 
the parties entitled plaintiff to commissions only on sales 
of “sapphire products, diamond compound and Elgiloy.” 
(J. App. 12-13; 16). 

Stripped of verbiage, plaintiff’s only complaint as to this 
issue on appeal, is that the Court below held that any oral 
agreement was terminated by the written contracts. This 
is, of course, an issue as to which the finding of the trial 
court must be accorded great weight, and will not be dis¬ 
turbed unless clearly erroneous. 2 The trial court, having 
heard all of the testimony, and having had the opportunity 
to observe and examine all of the witnesses was in the best 
position to determine the intention of the parties. 

Of even greater significance, however, is the fact that, in 
limiting his appeal to the assertion that the Court below 

3Rule 52(a), Federal Rules of Civil Procedure; Maiatico v. Holden, SI 
App. D.C. 1, 153 F. 2d 654 (1946); Reinstine v. Rosenfield, 111 F. 2d 892 
(C.A. 7th 1940). 


erred in holding that the informal arrangements were 
superseded by formal contracts, plaintiff ignores the 
Court’s express finding that plaintiff failed to establish the 
existence of an oral contract of the sweeping character 
claimed by him (J. App. 12, 16). This is clearly a factual 
finding which this Court will not disturb, indeed, is not even 
asked to disturb, on this appeal. 

Alleged Oral Agreement 

Plaintiff’s assertions as to the scope of the oral agree¬ 
ment were so completely contradicted by the testimony and 
documentary evidence that the Court below could not prop¬ 
erly have concluded that such an agreement did in fact 
exist, particularly in the light of the subsequent formal con¬ 
tracts. The alleged oral agreement differs from those -writ¬ 
ten contracts in two very material respects. 

First, the alleged oral contract supposedly entitled plain¬ 
tiff to commissions on all sales made by defendant to the 
United States Government, regardless of the product in¬ 
volved. This claim is in direct conflict wfith the terms of 
the letter of October 18, 1948 which appointed plaintiff 
sales solicitor with respect to “sapphire products and dia¬ 
mond compound” only (J. App. 234), and with the contract 
of December 29, 1949 which enlarged the number of prod¬ 
ucts upon which he was entitled to commissions, by the ad¬ 
dition of “Elgiloy” (J. App. 250). 

The second difference between the alleged oral agreement 
of early 1947, and the subsequent formal agreements con¬ 
cerns commission rates. Plaintiff contends that the alleged 
oral agreement entitled him to a full commission on any 
sale to the United States Government if no other sales 
solicitor participated in the sale (J. App. 36). Here again, 
plaintiff’s contention is specifically refuted by the contract 
documents. In accepting the first formal contract, Sum- 
merbell’s letter of November 8, 1948, states: 

“We agree in principle -with everything in the letter 
with the possibility of one exception, and that is that 
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in the event * * * you do not have a representative in 
that area, we feel that we should be entitled to the full 
commission providing that you sold the merchandise 
at full list price. * * * we feel at the present time that 
where no representation is involved we should be al¬ 
lowed full commission.” (J. App. 238) 

Defendant’s Sales Manager, Mr. John F. Ireland, an¬ 
swered that suggestion in a letter dated November 24,1948, 
in which he pointed out to Summerbell that the matter was 
not really important because the company had sales repre¬ 
sentatives in most areas, and that defendant would not ac¬ 
cept the suggested modification (J. App. 239). Plaintiff 
took no exception to that decision and, at the trial, made 
no attempt to explain the direct conflict between this docu¬ 
mentary evidence and the alleged prior conversations upon 
which he relies. 

The alleged prior oral arrangement, being in direct con¬ 
flict on such material particulars with the acknowledged 
letter agreement, the plaintiff is not, on appeal, in a posi¬ 
tion to complain that the Court below rejected his version 
of the contract. But, wholly independent of this docu¬ 
mentary contradiction of plaintiff’s testimony, there were 
many other factors which required the Court below to hold 
that plaintiff had not established an oral contract of the 
character claimed. 

The Court below was undoubtedly mindful of the incon¬ 
sistencies between plaintiff’s story at the trial and the alle¬ 
gations of his complaint relating to oral arrangements. The 
complaint alleges (J. App. 3) that plaintiff commenced his 
activities pursuant to an agreement entered into in July, 
1948, whereas his testimony at the trial was that the oral 
agreement took place in early 1947 (J. App. 35). Moreover, 
the alleged oral agreement is wholly unsupportable in the 
light of the surrounding circumstances. As the Court below 
observed (J. App. 12-13), it is highly unlikely that, after 
such a brief acquaintance, and after only one modest sale 
by plaintiff, the parties should agree that plaintiff would 
be entitled to commissions on every sale to the United 
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States Government, regardless of the product involved, re¬ 
gardless of the area in which the sale was made, and 
regardless of whether plaintiff had anything to do with, 
or even knew about the sale. 

Moreover, there is no evidence whatever that the parties 
ever recognized any such agreement, and when the arrange¬ 
ments were reduced to writing two years later, no such 
terms were embodied in the contract; and, a year later, when 
a new formal contract was executed, the parties again con¬ 
tradicted the purport of the alleged oral agreement. Nor 
was the existence of an alleged oral arrangement ever men¬ 
tioned throughout the four and one-half gear association of 
the parties, nor at any time until the trial, more than six 
years after the conversations are alleged to have taken 
place. 

In this connection, it should be observed that plaintiff took 
the deposition of Mr. Ireland, ex-Sales Manager of defend¬ 
ant’s Industrial Products Division, and he twice took the 
deposition of Mr. Roger 0. Waindle, ex-Division General 
Manager, both of whom are said to have entered into the 
oral agreement on behalf of defendant. It is not without sig¬ 
nificance that, although plaintiff did not offer either of the 
Waindle depositions, he presented the Ireland deposition in 
its entirety, and there is no mention whatever of any con¬ 
tract other than the two formal contracts. 

Further conflicts exist between the established facts and 
plaintiff’s claim concerning alleged oral arrangements. For 
example, the testimony clearly demonstrates that an estab¬ 
lished company policy of many years’ standing prohibited 
the payment of commissions on military items such as those 
claimed to have been covered by the oral agreement, and, 
in fact, no commissions have ever been paid by Elgin on 
any armament contract (J. App. 185, 186). 

In addition to these facts, plaintiff’s testimony concern¬ 
ing the alleged oral agreement is further discredited by his 
attempt to show that the arrangement authorized him to 
sell and take orders for “precision parts” or “contract 
manufacture”, whereas, notwithstanding assertions in 


plaintiff’s brief, the record shows that lie never made any 
sales or was paid any commissions on such products. 3 

The Court below could have based its finding that the 
oral contract had not been established, upon any one, or 
all of these factors, and several of them were, in fact, men¬ 
tioned in this connection (J. App. 12-13). The significant 
point, insofar as this appeal is concerned, is that plaintiff 
has not attacked this factual finding which, of itself, con¬ 
stitutes a complete bar to recovery on the contract count 
of the complaint. 


Written Contracts 

Ignoring the finding that the alleged oral contract was 
not shown to have existed, plaintiff concentrates his argu¬ 
ment in an attack upon the holding of the Court below that 
the letter of October 18, 1948 terminated and superseded 
any and all informal arrangements theretofore existing. 
Yet plaintiff offered no support for the statement that this 
document did not constitute a complete contract, other than 
the bootstrap argument that it omitted two terms vital to 
plaintiff’s case. 

The document in question is a two page letter written by 
Ireland, the Sales Manager of defendant’s Sapphire Prod¬ 
ucts Division, to Viereck-Summerbell & Company, the part¬ 
nership to which plaintiff belonged at the time. Paragraph 
by paragraph, it sets forth the following terms of the con¬ 
tract (J. App. 234): 

(1) Designates the products covered, sapphire products 
and diamond compound; (2) Specifies the territory in which 
plaintiff is to solicit orders; (3) Recites plaintiff’s duties; 
(4) Defines plaintiff’s status as that of independent con¬ 
tractor; (5) Sets forth the method for earning full com¬ 
missions and split commissions; (6) Contains a provision 
as to commission rates; 4 and (7) Establishes the method for 

3 Infra, pp. 15-17. 

4 The contract states that commission rates are to be established by agree¬ 
ment, as in the past, and are subject to change as conditions vary, defendant 
to make the final determination in the event of disagreement. * The record 
contains exhibits showing the establishment and change of commission rates 
(J. App. 244, 247). 
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terminating the contract, both by plaintiff and by defendant. 

Despite the presence in this instrument of every term 
which might properly be contained in a contract between 
a manufacturer and a sales solicitor, plaintiff attempts to 
dismiss this document as merely “confirming’’ some of the 
conversations which allegedly occurred two years previ¬ 
ously. Of course, the Court below was not required to ac¬ 
cept such a fanciful explanation of this document. 

Summerbeirs response to the letter of October 18, 1948 
is wholly inconsistent with any theory that the document 
was anything but what it purported to be, namely an inte¬ 
grated contract governing the entire relationship of the par¬ 
ties. As noted, plaintiff’s answer, dated November 8,1948, 
states that he agreed in principle with everything in the 
letter, with one possible exception, relating to commissions 
on sales to the government where no other sales solicitor 
was involved in the sale (J. App. 238). Defendant expressly 
rejected this suggestion, by letter dated November 24,1948, 
(J. App. 239), and plaintiff accepted this decision without 
protest. 5 

The Court below would have been fully warranted in 
excluding plaintiff’s statements concerning alleged prior 
oral arrangements. The situation presented here is strik¬ 
ingly similar to that of American Seating Company v. Zell, 
322 U.S. 709 (1944), reversing Zell v. American Seating 
Company, 138 F. 2d 641 (C.A. 2d 1943). That case involved 
a suit for breach of contract brought by a manufacturer’s 
representative to collect commissions allegedly due him on 
multimillion dollar war contracts. There, as here, a com¬ 
plete formal contract existed between the parties, but the 
plaintiff alleged the existence of a prior oral agreement 
entitling him to commissions in addition to the retainer pay¬ 
ments set forth in the written contract. The District Court 
granted defendant’s motion for summary judgment; the 
Court of Appeals reversed, and was in turn reversed by the 

•' As stinted infra., pp. 8-9, plaintiff contends that the alleged oral agreement 
of 1947 entitled him to full commissions on this class of sales. No attempt 
■was made to explain this direct written contradiction of one of his basic 
claims. 
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Supreme Court, in a per curiam decision. Four of the Su¬ 
preme Court justices were of the opinion that, “the con¬ 
tract alleged ... is precluded by the applicable state parol 
evidence rule”, and the other three justices were of the 
opinion that, “the contract is contrary to public policy and 
void.” Either basis of decision is fatal to the claim of the 
plaintiff here. 

The well-established rule in this jurisdiction is stated in 
Cartelyou v. United States ex rel. Tli-orpe, 32 App. D.C. 20, 
30 (1908), as follows: 

“That a written contract, the terms of which are 
free from ambiguity and import a complete legal ob¬ 
ligation, is conclusively presumed to record the inten¬ 
tion of the parties thereto in the absence of fraud, ac¬ 
cident, or mistake, is too elementary a proposition to 
require elaboration here.” (Emphasis added). 

See also, Moiger v. Johnson, S6 App. D.C., 220, 180 F. 2d 
777 (1950) and Merritt v. Kay, 54 App. D.C. 152, 295 F. 973 
(1924). 6 

However, the Court below did not exclude any evidence 
concerning the alleged conversations. After weighing such 
testimony as there was on this point, the Court found as a 
fact that the letter of October 18, 1948 was the integrated 
contract existing between the parties. Accordingly, this 
determination is not subject to the attack urged by plaintiff, 
which, when analyzed, is simply an unsupported charge that 
the finding is against the weight of the evidence. 

The formal contract, as accepted by Summerbell, author¬ 
ized him to solicit orders for sapphire products and dia¬ 
mond compound, and provided that his compensation would 
be based upon a percentage of the dollar value of orders 
obtained by plaintiff and accepted by the defendant. Other 

6 The case of Evans v. SchoonmaTcer, 2 App. D.C. 62 (1893), relied upon 
so heavily by plaintiff to support his argument that a parol contract existed, 
presents a situation almost diametrically opposite the one involved herein. 
In that case, at the first trial, there was no mention of any written docu¬ 
ments. At the second trial, one of the parties introduced, “a series of papers 
* * * which were justly subject to some degree of suspicion”, and none of 
which purported to be a contract. 
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provisions of tlie contract relate to “the products specified 
herein”, and it is entirely clear, as the Court below held, 
that the agreement between the parties was limited to sales 
of sapphire products and diamond compound. 

The extent to which the parties formalized their agree¬ 
ment is not limited to this one contract. After operating 
under the October, 1948 contract for more than a year, 
Summerbell wrote defendant on December 14, 1948 stating 
that he was performing numerous non-sales activities, and 
requesting a retainer arrangement (J. App. 248). This 
request was repeated in another letter, enclosing a clipping 
entitled “Five Percenters”, which Summerbell urged as a 
further reason for establishing a retainer (J. App. 252). 

In response to plaintiff’s request, a letter dated Decem¬ 
ber 29,1949 was sent to plaintiff by the defendant (J. App. 
250). This document established a retainer of $200 per 
four week period; and it added Elgiloy as a product upon 
which plaintiff would be entitled to commissions. The other 
terms of the contract were identical with those contained 
in the letter of October 18,1948. 

Summerbell’s answer, dated January 4, 1950, stated that 
he had “studied it over in detail and mil certainly accept 
it in principle ”, but that he wished to discuss a few points 
(J. App. 254). A few days later, he wrote Waindle that 
“there is definitely nothing serious in regard to the agree¬ 
ment which Johnny Ireland wrote” (J. App. 256). The 
points were cleared up shortly thereafter (J. App. 256); 
neither of them related to anything allegedly contained in 
the informal conversations which supposedly occurred in 
early 1947. 

The retainer arrangement was modified by defendant’s 
letter of August 25, 1950, which increased the retainer to 
$400 per four week period in view of the “rate of activity 
on military items” requiring more “on-the-spot assistance” 
(J. App. 279, 280). But, with respect to the sales of “sap¬ 
phire products, diamond compound and Elgiloy”, the only 
products on which plaintiff was entitled to commissions, the 
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December 29,1949 letter represented the entire contract be¬ 
tween the parties throughout the period involved in this 
case. 

The parties operated under this contract until January 
22, 1951 when defendant gave written notice of the ter¬ 
mination of the relationship, “in line with our letter of 
December 29, 1949, with specific reference to the paragraph 
on termination” (J. App. 309). Summerbell himself called 
the letter of December 29,1949, “the Elgin contract” in his 
testimony at the trial (J. App. 136). Certainly, in view of 
all the evidence on this subject, the Court below could not 
have escaped the conclusion that a formal contract existed 
which limited plaintiff’s commissions to sales of the three 
products designated therein. 

Conduct of the Parties 

In finding that plaintiff was not entitled to commissions 
on armament contracts, none of which was procured by 
plaintiff, the Court below considered not only the formal 
contract documents, but also the surrounding circumstances, 
including particularly the actions of the parties pursuant 
to the contract. Here again, the evidence overwhelmingly 
demonstrates that plaintiff could not have been entitled to 
commissions on the munitions contracts. 

At the trial, plaintiff’s approach was to attempt to show 
that he was authorized to sell a class of articles which he 
variously described as “precision parts”, “contract manu¬ 
facture” or “precision assemblies”. From this premise, 
he hoped to convince the Court that he should be permitted 
to recover commissions on war contracts. Far from reach¬ 
ing the second step, he succeeded only in proving that he 
never made any sales or was paid any commissions on the 
so-called “precision parts” or “contract manufacture”. 

Defendant’s letter of September 16, 1948 announced the 
availability of “precision parts”, consisting of “small 
drills, taps, screws and slitting saws”, and asked Summer- 
bell to advise whether he was “interested in handling 
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them” (J. App. 232). No answer was made to this letter, 
and Summerbell did not, in fact, handle such articles dur¬ 
ing the entire two and one-half year period he was with the 
company following the introduction of the new product. 
Instead, all of his sales, and all of his commissions related 
to sapphire products, diamond compound and Elgiloy, the 
products designated in the written contracts. 

At the trial, plaintiff attempted to escape this dilemma by 
asserting that he had indeed made two sales of precision 
parts or contract manufacture, and had been paid commis¬ 
sions on those sales. The first claim (J. App. 12S-130) was 
made in connection with a memorandum from Ireland to 
Summerbell, dated August 24, 194S, which discusses an 
order for “Sapphire bearings where the full normal com¬ 
mission is 15%” (J. App. 231). Defendant’s president, 
Shennan, and plaintiff’s witness Ireland both testified that 
this exhibit dealt with sapphire products, not contract 
manufacture or precision parts (J. App. 19S; 159). Sum¬ 
merbell, however, insisted that the sale was one of contract 
manufacture, despite the fact that the commission rate was 
that applicable to sapphire parts (J. App. 154-155), and 
despite the fact that another sales solicitor received three- 
quarters of the commission whereas Summerbell had testi¬ 
fied that he was the only solicitor entitled to any commis¬ 
sions on this class of products (J. App. 44). Finally, the 
sale was made in August, 1948, whereas the “precision 
parts” or “contract manufacture” line was not added until 
at least September 16, 1948, and it is probably this fact 
which caused plaintiff to abandon, on appeal, any conten¬ 
tion as to this item. 

The only other example of an alleged “precision parts” 
or “contract manufacture” sale which plaintiff claimed to 
have made, and on which he alleges he received a commis¬ 
sion, involved sapphire phonograph needles (Tr. 56-57). 
The exhibit covering this sale shows on its face that Sum¬ 
merbell received one-third of the commission (J. App. 286), 
again conflicting with his testimony that he was the only 
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sales solicitor entitled to any commissions on “precision 
parts on contract manufacture” (J. App. 44). Moreover, 
the commission rate, 7M»%> is the rate which Ireland testi¬ 
fied was applicable to sapphire products (J. App. 154-155). 
Finally, Shennan testified that this article was a sapphire 
product which the old Sapphire Products Division had been 
producing since 1946 (J. App. 192-193); here again, the 
conclusion is inescapable that Summerbell made no sales , 
and received no commissions with respect to any product 
except sapphire products, diamond compound and Elgiloy. 

Another circumstance which discredits plaintiff’s claim 
is the fact that, during the entire period of the relationship, 
from 1946 until the middle of 1951, there is not a single 
instance in which commissions on armament items were 
mentioned, despite the extensive correspondence between 
the parties. Nor was there any testimony, even by Sum¬ 
merbell, that he was ever told that he would receive com¬ 
missions on any of those armament items. Moreover, the 
only documentary evidence on this specific point is a memo¬ 
randum (J. App. 281) written by Waindle on August 31, 
1950, in which Waindle stated categorically that Summer- 
bell had been advised that he was not entitled to commis¬ 
sions on this type of work. 7 

A further example of plaintiff’s conduct which is wholly 
inconsistent with his present claim is the contrast between 
his vigorous selling efforts with respect to sapphire prod¬ 
ucts, diamond compound and Elgiloy, and his apathy in re¬ 
sponding to requests relating to armament items. With 
regard to substantial military items such as fuse parts for 
Frankford Arsenal, and clinometer contracts, plaintiff dis¬ 
played an astonishing lack of vigor. The correspondence 
indicates that he had very little interest in those items, and 
whatever was done by him in regard to them was accom¬ 
plished only after much prodding, and, in some instances, 


" Although Plaintiff twice took Waindle’s deposition, he did not introduce 
either deposition at the trial, so Waindle’s memorandum of August 31, 1950 
is the only contemporaneous statement on this issue. 
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direct criticism, by Waindle (J. App. 265; 289). 8 The con¬ 
trast is easily explained, for Summerbell was well aware 
at the time, that bis commissions depended upon sales of 
the three designated products, not upon leg work in con¬ 
nection with armament items. 

Still more significant is Summerbell’s conduct after the 

military contracts were entered into. Even after be knew 
•* 

the contracts bad been awarded, he never asked for or dis¬ 
cussed commissions with respect to a single one of them 
until several months after the termination of his contract 
(J. App. 63). This would be all the more surprising, if 
there were any merit to plaintiff’s claim, since many of the 
war contracts were fully negotiated long before he left de¬ 
fendant’s employ. Summerbell was advised of the first 
clinometer contract, totaling over $16,000, as early as May, 
1950, (J. App. 26S), and he knew of the second clinometer 
contract at least as early as June, 1950 (J. App. 272); he 
knew of the Thermador subcontract, exceeding $870,000 on 
August 7,1950 (J. App. 277); and he knew of the Picatinny 
Arsenal contract, the dollar volume of which, at that time 
was $25,000, as early as September 14, 1950 (J. App. 296). 
Even the smallest of those contracts would have yielded a 
commission greater than Summerbell’s earned commissions 
for two years. Yet, despite his knowledge that these con¬ 
tracts had been consummated, he made no mention of anv 
alleged commissions due him until several months after his 
retainer was terminated on February 24,1951 (J. App. 63). 

Finally, when defendant advised Summerbell, on Jan¬ 
uary 22, 1951, that the retainer phase of the relationship 
would cease on February 24, he wrote a long letter in reply, 
reviewing the relationship, and urging that the retainer be 
continued. He stated: 

“It was suggested that ... I might be interested in 
working with your company on a commission basis on 
Dymo , Elgiloy and Sapphire items as was done in the 

s Sec, for example. Waindle's complaint concerning clinometers: “We 
got no answer from the Corps of Engineers and neither did you ever follow 
the job as far as I can see.” (J. App. 265). 
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past. I would, of course, like to continue my represen¬ 
tation of Elgin in this regard.” (J. App. 311). 

Nowhere in the entire letter did Summerbell mention, or 
even hint, that he was entitled to payment for the war con¬ 
tracts which Elgin had obtained during the preceding year. 

In view of the magnitude of his claim, totaling $300,000, 
it is absurd to think that no mention of defendant’s alleged 
obligation would be made throughout all this time. The 
conduct of the parties under the contract shows unmistak¬ 
ably that neither party intended or believed that plaintiff 
was entitled to commissions on war contracts. 

II. The Contract Alleged by Plaintiff, Contemplating 
Compensation on a Contingent Basis for Procure¬ 
ment of Armament Contracts With the United States 
Government, Would Be Illegal and Unenforceable. 

The question of illegality was not reached by the Court 
below, because it found (a) that the alleged oral agreement 
had not been established by the plaintiff, and (b) that, even 
if such an arrangement existed, it was superseded by 
written contracts which do not entitle plaintiff to commis¬ 
sions on armament contracts. Nor will the illegality issue 
be reached by this Court unless it reverses the Court below 
on both of those findings, or unless this Court upholds 
plaintiff’s present contention that any quantum meruit 
recovery must be based upon a five percent commission 
applied to the total dollar value of the war contracts. 

Defendant submits that the only proper interpretation 
which can be given to the contract with plaintiff is that 
which appears on the face of the contract documents; 
those contracts conclusively establish the fact that plaintiff 
was authorized to solicit orders for only the three products 
specified in the letter of December 29, 1949, namely, sap¬ 
phire products, diamond compound and Elgiloy, and plain¬ 
tiff was entitled to commissions only on those three prod¬ 
ucts. The payments made under the retainer arrangement 


were intended to, and did, compensate plaintiff for any 
and all miscellaneous activities relating to armament con¬ 
tracts. Defendant does not contend that there was anything 
improper or unlawful about that arrangement. 

Plaintiff, on the other hand, has belatedly placed a 
radically different construction on the arrangement, and 
he now alleges that he is entitled to five percent commis¬ 
sions on all of Elgin’s military armament business with the 
United States Government. Adoption of the interpreta¬ 
tion urged by plaintiff would make the entire contract void 
as against public policy, and hence, unenforceable. 

# 

Established Rule 

It is well established that a contract wherein a manu¬ 
facturer employs a representative, on a contingent fee 
basis, to procure armament contracts with the United 
States Government is illegal and will not be enforced by 
the courts. The leading case on this point is Providence 
Tool Company v. Norris, 2 Wall. 45,17 L. Ed. 868 (1865). In 
refusing to permit an agent to recover commissions on the 
sale of guns to the government, the Supreme Court stated: 

“The question then, is this: can an agreement for 
compensation to procure a contract from the govern¬ 
ment to furnish its supplies be enforced by the courts? 
We have no hesitation in answering the question in the 
negative . . . Such is the rule of public policy; and 
whatever tends to introduce any other elements into 
the transaction is against public policy. That agree¬ 
ments like the one under consideration have this 
tendency, is manifest. They tend to introduce personal 
solicitation and personal influence, as elements in the 
procurement of contracts; and thus directly lead to 
inefficiency in the public service, and to unnecessary 
expenditures of the public funds.” 

The Court rejected the argument that it must be shown 
that the agent used or attempted to use improper influence; 
the question does not turn upon whether such influence was 


contemplated or used, “but upon the corrupting tendency.’* 
It then stated: 

“Agreements for compensation contingent upon 
success, suggest the use of sinister and corrupt means 
for the accomplishment of the end desired. The law 
meets the suggestion of evil, and strikes down the 
contract from its inception.” 

The broad type of contingent fee arrangement presently 
asserted by plaintiff falls squarely within the prohibition 
set forth by the Court in the Norris Case. This Court 
applies that rule with full force. See Silverman v. Osborne 
Register Co., 81 App. D.C. 163, 155 F. 2d 879 (1946); 
McNeill v. Nevius, 88 App. D.C. 49, 187 F. 2d 81 (1950). 

Moreover, a plaintiff who is unable to recover contractual 
contingent fees because of public policy considerations is, 
for the same reason, precluded from recovery on a quantum 
meruit basis. Brown v. Gesellschaft Fur Drahtlose Tele - 
graphic, 64 App. D.C. 357, 78 F. 2d 410, 415 (1935); 
McMullen v. Hoffman, 174 U.S. 639, 654 (1899); Owens v. 
Wilkinson, 20 App. D.C. 51 (1902), cert den. 187 U.S. 646; 
Merlaud v. National Metropolitan Bank, 65 App. D.C. 385, 
84 F. 2d 238 (1936); cert. den. 299 U.S. 584. 

Executive Order 9001 

In 1941 the President, pursuant to statutory authority, 
promulgated Executive Order 9001, 6 F.R. 6787, 50 U.S.C.A. 
App. § 611, which prescribed a form of warranty which 
must be contained in every contract entered into with 
certain agencies of the government including the War and 
Navy Departments. 9 The warranty must state that the 
contractor “has not employed any person to solicit or 
secure this contract upon any agreement for a commission, 
percentage, brokerage, or contingent fee.” The only ex¬ 
ception relates to “contracts or sales secured or made 

» The provision pertinent here was promulgated again on February 2, 1951, 
in substantially the same form. Executive Order 10210, 16 F.R. 1049, 50 
App. U.S.C.A. $ 611. 



through bona fide established commercial or selling agen¬ 
cies maintained by the contractor for the purpose of secur¬ 
ing business.” (Emphasis added). 

The warranty established by Executive Order 9001 
clearly prohibits the type of arrangement asserted by 
plaintiff. The courts have uniformly held that the pro¬ 
hibition applies not only as between the government and 
the contractor, but also it prevents a manufacturer’s rep¬ 
resentative from recovering contingent commissions from 
the manufacturer. See Mitchell v. FlintJcote Co., 185 F. 2d 
1008 (C.A. 2d 1951). Bradley v. American Radiator & 
Standard Sanitary Corp., 159 F. 2d 39 (C.A. 2d 1947). Nor 
could the type of arrangement alleged by the plaintiff 
come within the exception granted to selling agencies 
through whom contracts are customarily secured or made. 

As the Court of Appeals said in Bradley v. American 
Radiator & Standard Sanitary Corp., 6 F.R.D. 37, affd. 
159 F. 2d 39 (C.A. 2d 1947): 

“The exception creates a privileged class who may 
receive contingent fees for securing government con¬ 
tracts, while others may not. Not only should grants 
of special privileges be jealously restricted, but such 
a restriction is also in the interest of maintaining the 
integrity of governmental contracting procedure.” 

Judged by that standard, it is perfectly apparent that 
plaintiff could not recover contingent fees based on the 
armament contracts. The exception only applies to fees 
paid “upon contracts or sales secured or made” by such 
agencies. Summerbell does not claim to have secured or 
made the contracts, and the Court beloic made a factual 
finding that plaintiff did not do so. The exception cannot 
be distorted to permit the recovery of fees where the con¬ 
tracts were not secured, and the sales were not made by 
plaintiff. 

Besides, the exception could not apply with respect to 
sales of fuses and armament items, since the evidence is 
clear that defendant has no “selling agencies” for such 
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items. Moreover, the Court below found as a fact that 
Summerbell “was not a sales agent for fuse parts”. 

The type of claim asserted by plaintiff is the very thing 
denounced by the courts and prohibited by the Executive 
Order. It is a claim for commissions, not for the sale of 
any commercial products, such as defendant’s standard 
line of sapphire products, diamond compound and Elgiloy, 
but rather it is based upon defendant’s supplying the 
government with unique special purpose munitions of a 
type which none of Elgin’s commercial selling agencies 
handle. Indeed, plaintiff’s claim is more shocking than 
that: he claims commissions on contracts none of which, 
admittedly, has he “made or secured”, some of which he 
did not even know about, and with respect to the rest, he 
merely claims to have provided “contact” work. 

Moreover, the Supreme Court has recently decided a case 
involving facts substantially identical with those presented 
here, American Seating Company v. Zell, 322 U.S. 709 
(1944). There, a manufacturer’s representative sued for 
commissions allegedly due him on multimillion dollar war 
contracts. His claim was based upon a written retainer 
agreement coupled with a prior oral contract covering com¬ 
missions. The District Court granted defendant’s motion 
for summary judgment. In a per curiam decision, the 
Supreme Court held that the trial court’s action was proper, 
three of the justices being of the opinion that, “the con¬ 
tract is contrary to public policy and void”, citing Execu¬ 
tive Order 9001, and Providence Tool Co. v. Norris, supra} 0 

In interpreting and giving effect to this pronouncement 
of public policy, the federal courts uniformly deny recovery 
to manufacturer’s representatives even though the con¬ 
tracts were awarded pursuant to competitive bidding, and 
even though the contracts did not contain the warranty 
provision. Mitchell v. Flinfkote Co., supra, Bradley v. 
American Radiator & Standard Sanitary Corp., supra. The 

1° The other four justices were of the opinion that plaintiff was not entitled 
to prove the oral agreement, because of the parol evidence rule. See infra, 
pp. 12-13. 
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warranty set forth in the Navy contracts is even more 
restrictive than that established in Executive Order 9001. 
The warranty relating to those contracts expressly pro¬ 
vides that defendant “has not employed or retained a 
company or person (other than a full-time employee) to 
solicit or secure this contract” (J. App. 330; 332). This 
representation was wholly accurate. 11 Plaintiff’s attempt 
to circumvent it cannot support any recovery based upon 
commissions, for the courts simply will not enforce the 
type of contract which he alleges. 

III. Assuming Thai the Retainer Arrangement Did Not 
Fully Compensate Plaintiff for His Miscellaneous 
Non-Sales Activities in Relation to Armament Items, 
the Court Below Properly Determined the Reason¬ 
able Value of Plaintiff's Services. 

Elgin’s position, which is fully developed in its brief 
in No. 11,911, is that Summerbcll was fully compensated 
by the retainer arrangement for his miscellaneous non-sales 
activities relating to armament contracts. If, despite all 
of the factors supporting that interpretation, this Court 
is of the view that plaintiff has not been compensated for 
such activities, defendant submits that the finding of the 
Court below as to the reasonable value of those services 
is eminently proper and should be affirmed. 

Plaintiff insists that the Court below should have granted 
him the same recovery, on a quantum meruit basis, as he 
claimed on the basis of the alleged oral agreement. As to 
this issue, plaintiff concedes that he was not a sales agent 
for armament items, and that he was not the procuring 
cause of any war contracts. The Court below, after weigh¬ 
ing all of the evidence, made express findings that plaintiff 
could not qualify under either of those categories, and fur¬ 
ther found as a fact that Summerbell did not interest Elgin 
in going into this line of production (J. App. 17). 


ii Otherwise, defendant and its officers would have incurred the risk of fines 
and imprisonment under the federal false statement statute, 13 U.S.C.A. $ 1001. 


The District Court’s findings on all of those points is 
fully supported by the evidence, with respect to each of the 
armament contracts involved herein. Briefly summarized, 
the evidence showed that those contracts were obtained as 
follows: 

Clinometer Contracts: 

Elgin first learned, from sources in New York, that the 
Corps of Engineers, United States Army, was about to 
request bids for clinometers, a type of military instrument 
(J. App. 253). In December, 1949, defendant wrote the 
Corps of Engineers, expressing its desire to supply such 
items (J. App. 249). About two weeks later, Waindle 
wrote Summerbell, inquiring whether he knew anything 
about the subject (J. App. 253). Summerbell answered that 
he could not find out anything about it (J. App. 254-255); he 
took no further action. Four months later, and unknown 
to Summerbell, Elgin received an invitation to bid on 
1200 clinometers. Shortly thereafter, plaintiff was asked 
whether he could forward a clinometer for defendant to 
examine (J. App. 263-264). A week later, Waindle wrote 
Summerbell that defendant had obtained a set of prints 
and specifications from the Chicago Office of the Corps of 
Engineers (J. App. 265). In this letter Waindle criticized 
plaintiff for not having developed any information on the 
subject during the four months after he was requested to 
make inquiry. As soon as Summerbell received this letter, 
he looked through the records of the Engineers’ Washing¬ 
ton Office, and found the price at which the Army purchased 
similar instruments in 1943 (J. App. 266). Defendant was 
the only bidder, and it received a contract on May 24, 1950, 
from the Chicago procurement office which defendant had 
contacted (J. App. 268; 325). During the next six months, 
Elgin received thirteen contracts for the same item, the 
dollar volume of which exceeded $36,000 (J. App. 325). 
Plaintiff’s total contribution to this effort consisted of 
procuring a set of specifications just like the set Waindle 
procured from the Chicago office, furnishing Waindle with 


a 1943 price on similar items, and calling Elgin’s attention 
to one (J. App. 270) of the thirteen contracts awarded to 
Elgin during a six month period. 

Tlierma<Jor Sub-Contract: 

In late May or early June, 1950, Mr. Rieder of the Naval 
Ordnance Test Station, Pasadena, California visited the 
Elgin plant and discussed with Mr. Shennan, defendant’s 
president, drawings of a rocket device similar to items pro¬ 
duced by Elgin during World War II (J. App. 181; 195). 
On the fourth or fifth of August, 1950, Rieder returned and 
again discussed the fuse component with Shennan (J. App. 
1S2). Shennan agreed to furnish the component on a sub¬ 
contract basis. lie immediately committed the company, 
in a discussion with a representative of the prime con¬ 
tractor, the Thermador Electric Manufacturing Company 
(J. App. 1S5-1S6), and work on the contract began shortly 
thereafter (J. App. 1S3). Waindle and one of Elgin’s 
engineers later went to the West Coast and negotiated the 
terms (J. App. 183); plaintiff was advised of the result 
(J. App. 277). Deliveries were commenced by the first of 
September (J. App. 183). 

There is no credible evidence whatever that Summerbell 
assisted in any way in obtaining this business. Plaintiff 
asserts that, in January 1950, he advised Waindle to con¬ 
tact Naval Ordnance installations; the exhibit in question 
states that he is listing mailing addresses of ten military 
installations, and suggests that Waindle “send them litera¬ 
ture on all of the Elgin Industrial Product’s line” (J. App. 
257-258). Clearly this exhibit had nothing to do with the 
contract. The real basis of his claim, however, is that in 
a telephone conversation with Waindle he allegedly advised 
Waindle to go to the West Coast and get the contract 
(J. App. 79): in connection with this claim, Summerbell 
related an apocryphal story concerning the arrival of a 
representative of another company, just as Waindle was 
leaving the Thermador Company office, from which plain¬ 
tiff concluded that, had it not been for his advice, Elgin 
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would have lost the contract (J. App. 79). The evidence 
shows, however, that this could not have occurred, since 
Elgin’s president testified that he personally had committed 
the company before Waindle made the trip to the West 
Coast (J. App. 185-186). 

Picatinny Arsenal Fuse Contract: 

Plaintiff’s claim in connection with this contract is 
incredible unless this is one of the contracts as to which 
he asserts he is entitled to commissions even though he 
knew nothing about the contract. 

On August 29, 1950, Summerbell wrote Waindle that, 
in visiting with the Washington office of Army Ordnance, 
he talked with a Mr. Jones who advised him that a repre¬ 
sentative of Picatinny Arsenal had visited Elgin’s plant 
with regard to fuse components. The letter continues: 

“If you feel that I should know anything about this 
particular item then please advise me so I will be more 
conversant with Mr. Jones.” (J. App. 291). 

On September 2, defendant replied to Summerbell’s re¬ 
quest and advised him that the Picatinny man had been at 
the Elgin plant on August 19 (ten days before Summerbell 
heard of the matter), and that Elgin had made a. proposal 
at that time, after going over the whole matter with him 
(J. App. 292). The letter further states that contract 
details had been discussed, and that Elgin had already been 
advised that a thousand parts would be placed with Elgin, 
fifty of them to be delivered by September 15. In this 
instance, Summerbell’s claim appears to be based solely 
upon the fact that, sometime in December, 1950, he received 
a copy of an invoice showing that a partial shipment was 
made on December 8 (J. App. 287). 

Navy Ordnance Contracts: 

Pursuant to Shennan’s periodic conferences with the 
Navy concerning fuse work, and based on the company’s 
performance in World War II, Elgin was at all times in- 
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eluded in the Navy’s industrial mobilization program for 
fuse procurement (J. App. 215; 329). In the fall of 1950, 
defendant’s witness, M. J. Crawford, the head of the 
Production Engineering Unit of the Industrial Mobiliza¬ 
tion Branch, Bureau of Ordnance, conducted a methodical 
plant-to-plant survey of thirty fuse production facilities, 
including Elgin’s, to examine the respective qualifications 
of each potential manufucturer of fuses (J. App. 215). 
As the result of that survey, twelve companies were asked 
to submit proposals for a fuse component (J. App. 216). 
Elgin's proposal was prepared by George W. Fraker, 
General Manager of Elgin’s Ordnance Division and Earl 
Schaeffer, the Chief Engineer of Elgin’s Watch Division 
(J. App. 204). 

Following the proposal, a series of intensive conferences 
were held, during which the negotiations on the part of 
Elgin were conducted by Fraker (J. App. 204 ; 218). Elgin 
was awarded a substantial contract, based upon the best 
price, best date of deliveries, and other similar considera¬ 
tions (J. App. 216). 

Subsequently, after another series of intensive confer¬ 
ences and negotiations, the Navy awarded Elgin another 
contract for a different type of fuse item (J. App. 205-207). 

Both of the Navy contracts were awarded after plaintiff’s 
services were terminated (J. App. 10). 

With respect to each of the armament contracts involved 
in this case, any award of quantum meruit based upon com¬ 
missions would have been improper under the cases in this 
jurisdiction, for such a determination would imply a 
promise to pay contingent fees for the procurement of 
armament contracts with the United States Government; 
as such, the implied contract would be void as against 
public policy. Brown v. Gesellschaft Fnr Drahtlose Tele¬ 
graphic, 64 App. D.C. 357, 78 F. 2d 410, 415 (1935); 
McMullen v. Hoff man , 174 U.S. 639, 654 (1899); Owens v. 
Wilkinson, 20 App. D.C. 51 (1902), cert, den., 187 U.S. 
646; Merlaud v. National Metropolitan Bank, 65 App. D.C. 
385, 84 F. 2d 238 (1936); cert. den. 299 U.S. 584. Moreover, 
since, on this issue, plaintiff concedes that he had not 
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* 4 secured” or “made” any of the armament contracts, an 
implied contract to pay commissions on such contracts 
would also be void under Executive Order 9001. 12 

Reasonable Value of the Services 

Elgin does not deny that Summerbell was asked to per¬ 
form certain errands in connection with its government 
contracts for armaments and military items. The pattern 
of his activities in this connection is uniform throughout. 
He acted, to some extent, as a courier in a liaison capacity. 
He had nothing whatever to do with obtaining or negotiat¬ 
ing any armament contracts, and in some instances, he 
knew nothing about the existence of the contracts until this 
lawsuit was commenced. 

In the light of those circumstances, it is manifest that 
the Court below was not required to grant plaintiff a 
quantum meruit recovery in the amount of $300,000 based 
on commissions, as he presently contends. The services 
which he performed, and for which he was entitled to 
commissions, with respect to sapphire products, diamond 
compound and Elgiloy, were those of a sales solicitor; he 
took the orders and, subject to acceptance, had complete 
control over the sales. In contrast, his errand work on 
armament contracts was almost always in response to 
specific requests from defendant’s employees, and, in no 
instance did plaintiff do anything more than transmit 
information. 

Plaintiff’s objection to the trial court’s determination 
of the reasonable value of his services is simply that the 
court should have given him, on the quantum meruit count, 
the same recovery as he unsuccessfully claimed on the con¬ 
tract count. Summerbell’s written contracts as to the three 
designated products authorized him merely to “solicit 
orders” and to do “missionary work” in connection there¬ 
with, and that is all that he ever did. But, whatever his 
activities were in connection with the three standard prod- 


io See cases cited infra pp. 22-23. 
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nets, Summerbell was in no sense Elgin’s “coordinator” 
for armament contracts, as claimed in plaintiff’s brief. 
However, lie did spend some time on this type of activity 
during the year 1930, and the Court below found that the 
services were useful to Elgin. If those non-sales activities 
were not covered by the retainer, plaintiff was entitled to 
some recovery. 

The only evidence presented by plaintiff as to the reason¬ 
able value of his services for the one year period was his 
own estimate of $300,000. 13 He stated that he based this 
estimate primarily upon the dollar amount of Elgin’s 
armaments contracts, and upon the alleged fact that Elgin 
had similar contracts for $16,000,000 on its books at the 
time of the trial, more than two years after Summerbell 
left defendant’s employ (J. App. 115). This testimony of 
plaintiff provided no basis for a determination of the 
value of the services. 14 

The Court below, in fixing the reasonable value of Sum- 
merbell’s services, considered every factor relevant to 
a proper determination of the issue, including: (1) the 
services performed by plaintiff; (2) the time spent in 
behalf of Elgin on this type of activity; 1 -' (3) plaintiff’s 
past earnings; 16 (4) his other compensation during the 
same period: 17 and (5) the usefulness of his services. 18 

13 Presumably this was in addition to the $4,200 which he received from 
Elgin during about the same period. 

n Later, when asked whether he took into account the time spent and the 
results accomplished, he replied in the affirmative (J. App. 115). 

is During the period in which this activity took place, in 1950, plaintiff 
was spending about 22% of his time on this work (two-thirds of one-third of 
his time) (J. App. 221). 

ic Plaintiff testified that during the time he was in partnership with George 
Viereck and Thaddeus Miller, his annual income was $32,000 (1947) and 
$22,300 (1948) (J. App. 144). When he started on his own, in 1949, his 
income was between $8,500 and $10,000 (J. App. 145). 

i" During this period, in 1950, Summerbell had ten accounts for various 
manufacturers, including defendant (J. App. 145). His income for the year 
was about $7,000 (J. App. 145). Of this amount, Elgin paid him $3,800 (J. 
App. 326-328). 

is Although plaintiff*s Statement of Questions Presented states that the 
Court below disregarded the “value of the contracts to defendant’’, and this 
is cited as error in plaintiff’s Summary of Argument, there is no argument 
supporting the charge; in any event it is without foundation since the trial 
court’s consideration of the usefulness of plaintiff’s services encompasses 
that factor. 
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In view of the fact that plaintiff's earnings for the pre¬ 
ceding gear were between $ 8,500 and $ 10 , 000 , the Court's 
award of $ 5,000 as the reasonable value of plaintiff's serv¬ 
ices, for 22% of his time, ivas entirely fair. 

This was a factual finding requiring the weighing of 
evidence and the exercise of judgment by the trial court. 
Surely no grounds have been presented by plaintiff for 
reversing that determination. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Court below on the contract count of the complaint should 
be affirmed, and that, if the retainer payments were not in¬ 
tended to compensate plaintiff for his non-sales activities 
relating to armaments, the judgment of the Court below 
on the quantum meruit count should also be affirmed. 

Respectfully submitted, 

William E. Miller, 

Raymond N. Shibley, 

1100 Shoreham Bldg., 
Washington 5, D. C. 
Attorneys for Appellee. 

LeRoy A. Mote, 

Elgin, Illinois. 


Of Counsel: 

Steptoe & Johnson, 
Washington, D. C. 




ATTACHMENT B 


October 1948 to 

From Elgin 

October 18, 1948 (J. App. 234): 

In the past you have been soliciting or¬ 
ders for our line of sapphire products and 
diamond compound from United States 
government agencies and installations in 
Washington, D. C. The matter of your 
compensation, on the orders obtained by 
you and accepted by us, has been worked 
out by mutual agreement. 

We understand you desire to continue 
solicitation of orders for our sapphire 
products and diamond compound, and we 
are agreeable to your doing so, except for 
horological applications of the diamond 
compound. * * * 

November 24,1948 (J. App. 239-40): 

* * * We do not think that the question of 
your getting full commission on sales in 
such areas is really important. Bill, for 
this reason—we now have representatives 
in all major industrial areas and their ad¬ 
joining territories in this country. There 
are only one or two areas not completely 
covered and we expect to have representa¬ 
tives in such areas before too long. 

As such orders will be few and far be¬ 
tween, we would like to have our records 
indicate 25% on all government installa¬ 
tions outside of Washington for purposes 
of clarity and case in handling. * * * 


i 

i 


Letter Agreements Constituting Contractual Relationship- 
Excerpts Showing Products Covered and Suznxnerbell's Complete Acceptance 

December 1949 December 1949 to February 1951 

From Elgin 


From Summcrbcll 
November 8,1948 (J. App. 238): 

With reference to your letter of October 
18 regarding the general manner in which 
you would like us to conduct business in 
Washington, we wish to offer the following 
comment: 

We agree in principle with, everything 
in the letter with the possibility of one ex¬ 
ception, and that is that in the event a 
government agency desires to purchase 
some Elgin Industrial Products and the 
location of the agency is such that you do 
not have a representative in that area, we 
feel that we should be entitled to the full 
commission providing you sold the mer¬ 
chandise at full list price. * * • 


December 29,1949 (J. App. 250-51): 

In the past you have been soliciting or¬ 
ders for our line of sapphire products, dia¬ 
mond compo'und and Elgiloy from United 
States government agencies and installa¬ 
tions in Washington, D. C. The matter of 
your compensation, on the orders obtained 
by you and accepted by us, has been 
worked out by mutual agreement. 

We understand you desire to continue 
solicitation of orders for our industrial 
products and we are agreeable to your do¬ 
ing so, except for horological applica¬ 
tions. * * * 

It is understood that you are free to dis¬ 
continue solicitation of orders for the 
products specified herein at any time, and 
that we are under no obligation to con¬ 
tinue to consider orders submitted by you, 
or resulting from your solicitation. We 
would appreciate your giving us 30 days 
notice in writing of your intention to dis¬ 
continue performance of the sendees au¬ 
thorized hereby and we would expect to 
give you like notice of the withdrawal of 
such authorization. * * * 

January 21,1950 (J. App. 256): 

* * * In the past you have been advised 
that your territory involves greater Wash¬ 
ington and Baltimore and no change in 
this aspect of the matter was contemplated. 

With regard to the retainer fee, it is 
customary that commissions as they de¬ 
velop are applicable against this fee; how¬ 
ever, the fee is to be the minimum that you 
will receive. In other words, if commis¬ 
sions do not total the retainer fee you ob¬ 
tain that base fee regardless. * * * 


From Summerbell 
January 4,1950 (J. App. 254): 

With reference to your letter of Decem¬ 
ber 29,1 have studied it over in detail and 
will certainly accept it in principle. How¬ 
ever, I would like to have the opportunity 
of discussing a few points which I am sure 
can be cleared up, with Mr. Waindle on 
his next trip to Washington, which, I un¬ 
derstand, should be about January 9. 

January 9,1950 (J. App. 256): 

With reference to your January 7 mem¬ 
orandum, there is definitely nothing seri¬ 
ous in regard to the agreement which 
Johnny Ireland wrote on December 30. 

The* Washington, D. C., territory should 
include a definite area, such as greater 
Washington and Baltimore. 

What happens if my commissions do not 
total my retainer fee allowance as of June? 
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STATUTES INVOLVED 

Executive Order 9001, 50, App. U.S.C.A. 611: 

“5. Every contract entered into pursuant to this 
order shall contain a warranty by the contractor in 
substantially the following terms: 

The Contractor warrants that he has not employed 
any person to solicit or secure this contract upon any 
agreement for a commission, percentage, brokerage, 
or contingent fee. ... This warranty shall not apply to 
commissions, payable by contractors upon contracts 
or sales secured or made through bona fide established 
commercial or selling agencies maintained by the 
contractor for the purpose of securing business.” 
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Executive Order 10210, 50, App. U.S.C.A. 611: 

“10. Every contract entered into, amended, or mod¬ 
ified pursuant to this order shall contain a warranty 
by the contractor in substantially the following terms: 

The Contractor warrants that no person or selling 
agency has been employed or retained to solicit or 
secure this contract upon an agreement or understand¬ 
ing for a commission, percentage, brokerage, or con¬ 
tingent fee, excepting bona-fide employees or bona fide 
established commercial or selling agencies maintained 
by the Contractor for the purpose of securing 
business.” 

Armed Services Procurement Act of 1947, 41 U.S.C.A. 
Sec. 151 et seq.: 

“Sec. 153 (a) . . . Every contract negotiated pur¬ 
suant to section 151 (c) of this title shall contain a 
suitable warranty, as determined by the agency head, 
by the Contractor that no person or selling agency has 
been employed or retained to solicit or secure such 
contract upon an agreement or understanding for a 
commission, percentage, brokerage or contingent fee, 
excepting bona fide employees or bona fide established 
commercial or selling agencies maintained by the Con¬ 
tractor for the purpose of securing business, ...” 

SUMMARY OF THE ARGUMENT 

I. Plaintiff’s position is that on all of the evidence, the 
oral testimony, the written documentary evidence and the 
conduct of the parties, there is a clear express contract 
whereby plaintiff was hired to represent Defendant in 
sales of all of its industrial products to the Federal Gov¬ 
ernment and installations thereof. The parole evidence 
rule has no application in this case. There is no attempt 
whatsoever to vary the terms of any written instrument. 

Plaintiff believes that, under the law in this jurisdiction, 
the contract in this case is properly termed a parole con¬ 
tract. The undisputed evidence, both oral and written, dem- 
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onstrates precisely what the contract encompassed and 
what compensation was intended. 

The trial court’s opinion clearly shows that its decision 
was based on an erroneous interpretation of plaintiff’s Ex¬ 
hibit 8. Plaintiff contends that the Court erred in failing 
to consider undisputed evidence and in erroneously con¬ 
struing the written evidence. This is purely a question of 
law. 

II. Under the decided Supreme Court cases, under the 
express terms of Executive Orders 9001 and 10210, 50 App. 
U.S.C.A. 611 and under the authorities construing those 
orders, plaintiff’s contract was valid and enforceable. 
Public policy condemns those agreements for commissions 
where use of influence to sway the judgment of the execu¬ 
tive or legislative branches is used or contemplated, but 
commission contracts with bona fide established agents 
have never been considered bad. This principle was recog¬ 
nized by the Supreme Court at an early date and has been 
written into the executive pronouncements and statutory 
provisions presently in effect. 

III. The Trial Court erred in failing to consider the 
measure of plaintiff’s compensation under an express 
contract in determining the reasonable value of his serv¬ 
ices. This is so because the services rendered under the 
express written contract, as found by the trial Court, were 
the same as those rendered on behalf of defendant for 
precision products which the Court held was not included 
in the express contract. The authorities hold that, in such 
a situation, the intention of the parties as to what is 
reasonable should be gathered by the compensation agreed 
on for the same services. 



ARGUMENT 


The Court Below Erred, In Failing To Give Effect To The 
Intention Of The Parties as Shown By The Undisputed 
Evidence, in Holding That The Contract Between The 
Parties Was Not Parole But Written And In Holding That 
Said Contract Excluded by Its Terms The Contract Manu¬ 
facture of Precision Parts and Assemblies. 

The defendant’s* argument is based upon the fallacious 
premise that the Court below found as a matter of fact and 
not of law that the parole agreement was not established. 
From this premise the defendant argues this Court is bound 
by the lower court’s finding of fact. An examination of 
the Court’s oral ruling indicates that this is not correct. 
The Court stated: 

“I find that the plaintiff has not established by a 
preponderance of the evidence, in the light of the state¬ 
ment contained in Exhibit 8 and his acquiescence there¬ 
in, that Waindle, after such a short acquaintance and 
such limited experience with plaintiff, entered into 
this oral agreement or these oral agreements so sweep¬ 
ing in character as claimed by the plaintiff.” (JA 12, 
13) 

The Court below expressed the same conclusion in other 
words later on in its opinion when it stated that plaintiff 
could not recover for the reason that he did not establish 
by a preponderance of the evidence an oral agreement 
which included commissions to plaintiff on orders for fuse 
parts and, so far as the agreement contained in the writings 
of the parties is concerned, the plaintiff could not recover 
because they exclude commissions on fuse parts and as¬ 
semblies. (JA 16) 

It is thus apparent that the holding of the Court below 
was based upon its interpretation of the documents it con¬ 
cluded constituted the written agreement between the par¬ 
ties. (PT EX 8, 36, JA 234, 250). If the Court below 

* The parties are referred to as plaintiff and defendant because 
there are cross appeals pending in this Court. 
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erred in construing these documents then obviously the 
judgment should be reversed. This is a pure question of 
law on the undisputed evidence in the case. 

Plaintiff’s position is that on the obviously undisputed 
facts the Court below erred in failing to give effect to the 
intention of the parties. This is a question of law and not 
of fact. (See argument plaintiff’s main brief, pp. 13 and 
14). This Court has said many times that clear uncontra¬ 
dicted testimony not improbable cannot be disregarded. 
(See Lautenschlager v. Glass, 47 App. D.C. 443 (1918); 
Stone v. Stone , 136 F. 2d 761, 78 App. D.C. 5 (1943), and 
Dollar v. Land, 184 F. 2d 245, 87 App. D.C. 214 (1950). 

In the case last cited, this Court stated the proposition 
thus: 


“Where the evidence is partly oral and the balance 
is written or deals with undisputed facts, then we may 
ignore the Trial Judge’s finding and substitute our 
own, (1) if the written evidence or some undisputed 
fact renders the credibility of the oral testimony ex¬ 
tremely doubtful, or (2) if the Trial Judge’s finding 
must rest exclusively on the written evidence or the 
undisputed facts, so that his evaluation of credibility 
has no significance. 

In the case at Bar the findings of the Trial Judge 
rested entirely upon documentary evidence or undis¬ 
puted basic facts. We review the case upon that 
basis.” 

Plaintiff relies upon the foregoing principle of law in 
asking this Court in this case to review and set aside the 
finding of the Court below. Plaintiff testified that he had 
an oral agreement with the defendant pursuant to which 
he was to sell to industry and the Federal government all 
of the products of the Sapphire Products Division, later 
known as the Industrial Products Division, which included 
Sapphire products, diamond compound, elgiloy and precis¬ 
ion parts and assemblies for fuses; that he was to receive 
a commission of 5% on precision parts and assemblies 
where defendant accepted orders from the Federal govern- 
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ment for those products regardless of whether he was the 
procuring cause of the sale and that where other sales 
agents of the defendant were involved plaintiff was to re¬ 
ceive a minimum of 25% of the full commission. Mr. John 
Ireland, the sales manager of the Industrial Products Divi¬ 
sion of the Defendant, testified that plaintiff was the sales 
agent for all of the products of the Industrial Products 
Division and that the commission to be paid plaintiff on 
precision parts and assemblies was 5%. 

This testimony was undisputed by anyone. Defendant 
failed to call as a witness any person connected with the 
company who had any knowledge concerning the aforesaid 
agreement. The witnesses defendant did call, namely, its 
President, Mr. Shennan, and its general manager, Mr. 
Fraker, did not testify at all regarding this oral agreement. 
They neither denied nor affirmed its existence. This un- 
doubtedlv accounts for the ruling of the Court below when 
it states that in the light of Exhibit 8 it finds the agreement 
between the parties excluded precision parts and assem¬ 
blies. 

The written evidence which the Court below apparently 
completely disregarded states that plaintiff is the sales 
agent or representative of the defendant for precision parts 
and assemblies. Plaintiff’s Exhibit 18, (JA 249) a letter 
dated December 23, 1949 from the defendant to the Corps 
of Engineers, United States Army, requested that defend¬ 
ant be put on the list of bidders for small instruments (ital¬ 
ics supplied) and a carbon copy of this letter was 
sent to the defendant’s Chicago office and the Plaintiff. 
Next, on February 22, 1950 (PT EX 19B, JA 260) defend¬ 
ant’s general manager wrote to the Department of the 
Army with a copy to plaintiff as follows: 

11 We wish to go on record as interested in develop¬ 
ment and production of small devises that might be 
interesting to the engineers * * * We are represented 
in Washington by Wm. E. Summerbell Company, Du¬ 
pont Circle Building, who would be available to you on 


a moment’s notice for preliminary consideration of any 
of these matters and we will look forward to a note 
from you as to whether you feel some of our facilities 
might be of interest to your Branch.” 

In evaluating these two exhibits it must be borne in mind 
that plaintiff’s Exhibits 8 and 36, which the Court below 
concluded excluded commissions on precision parts and 
assemblies only refer in mentioning products of the defend¬ 
ant’s Industrial Products Division to what plaintiff 
had been doing in the past. In other words, plaintiff’s 
Exhibits 8 and 36 do not by their terms exclude precision 
parts and assemblies. Those exhibits simply make the 
historical statement that prior to the writing of the exhibits 
plaintiff had been working on sapphire products, diamond 
compound and elgilov. Also it must be remembered that 
Exhibit 18 was written prior to Exhibit 36 and plaintiff’s 
Exhibit 19B was written less than two months after Exhibit 
36. When these four letters are construed together, it is 
submitted that they conclusively demonstrate, in so many 
words, that plaintiff was the representative of the defend¬ 
ant for precision parts and assemblies. Many other pieces 
of documentary evidence demonstrate beyond any doubt 
that plaintiff was the representative of the defendant for 
precision parts and assemblies. (See pp. 19, 20, 21, and 
22 of plaintiff’s main brief) 

In the light of these categorical written statements sup¬ 
porting plaintiff’s testimony, which was undisputed by any 
one and corroborated by the witness Ireland, let us analyze 
the basis of defendant’s argument that precision parts and 
assemblies for fuses were excluded from both the written 
and oral agreement between parties. 

The Oral Agreement 

In the first place defendant simply makes the flat state¬ 
ment that the oral agreement is in direct conflict with 
plaintiff’s Exhibits 8 and 36, being the letters of October 
18, 1948 and December 29, 1949. No mention is made any 
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where in defendant’s entire brief of Exhibits 18, and 19B 
(JA 249, 260) or for that matter to any other of the writ¬ 
ten documents referred to in plaintiff’s original brief, pp. 

17 to 22. Defendant’s first point therefore is to attempt to 
persuade by making unsupported categorical statements 
and disregarding contrary undisputed written evidence. 

Next, defendant urges that plaintiff’s Exhibit 45A is 
some indication that the oral agreement testified to by 
plaintiff, and confirmed by the witness Ireland, excluded 
precision parts and assemblies. Analysis of this exhibit 
conclusively demonstrates that it furnishes no proof at all 
on the question of whether precision parts and assemblies 
were included within the contract between the parties. In 
the first place this exhibit, unlike plaintiff’s Exhibits 

18 and 19B which state specifically that plaintiff is a rep¬ 
resentative of the defendant for small instruments or pre¬ 
cision parts and assemblies, does not mention precision 
parts or assemblies at all. 

Indeed the defendant relies on plaintiff’s Exhibit 45A 
(JA 23S) in attempting to prove a point that has nothing 
to do with the question of whether precision parts and as¬ 
semblies are within the contract between the parties. De¬ 
fendant says Exhibit 45A indicates that plaintiff accepted 
the terms of plaintiff’s Exhibit 8, and endeavored to clarify 
only what commissions were due plaintiff where no other 
sales agent of the defendant was doing business in the par¬ 
ticular territorv. 

Defendant then implies these facts indicate the contract 
between the parties was a complete one excluding preci¬ 
sion parts and assemblies and that plaintiff’s testimony that 
he was to receive commissions on orders accepted by de¬ 
fendant from Federal agencies regardless of whether he 
was the procuring cause is false. Defendant’s impli¬ 
cation is contrary to plaintiff’s Exhibits 18, 19B and 36 
(JA 249, 260, 250). In effect defendant is saying that even 
though plaintiff’s Exhibit 8 does not exclude precision parts 
and assemblies the parties could not have an oral agreement 
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including these products even though later documentary- 
evidence confirms the fact the parties did so agree. There 
is nothing inconsistent in plaintiff inquiring as to commis¬ 
sions due him where no other sales agent exists in the ter¬ 
ritory even though the agreement is clear that if another 
sales agent does represent defendant but does not partici¬ 
pate in the sale plaintiff is to receive full commission. The 
existence of the first condition does not make it absolutely 
clear that the second condition automatically follows. 

Defendant’s next point is that plaintiff’s testimony as to 
the oral agreement is inconsistent with the allegations of 
the complaint. Here again the point made by the defendant 
has nothing to do with whether the precision parts and as¬ 
semblies are included within the agreement. Defendant 
simply says that the complaint (JA 3) alleges the agree¬ 
ment was entered into in July of 1948 whereas the testi¬ 
mony at the trial was that the oral agreement took place 
in 1947. The clear answer to this contention is that the al¬ 
legation in the complaint as to when the agreement com¬ 
menced is stated as an approximation. Furthermore, to 
gain any advantage from any discrepancy between the 
statements in the complaint and the testimony at the trial, 
defendant should have raised the issue of variance at the 
trial, otherwise it is waived. 

Next, defendant contends that the agreement between 
the parties testified to by plaintiff is too sweeping in scope 
to have been entered into on such short acquaintance be¬ 
tween plaintiff and representatives of the defendant. This 
argument is most specious. At the time the agreement was 
entered into neither party knew the amount of orders that 
could be expected from the Federal government. They did 
not learn of this fact until after the middle of the year 
1950. How therefore defendant can argue that the short 
acquaintanceship between plaintiff and representatives of 
the defendant had any bearing on the existence of the con¬ 
tract is beyond plaintiff’s understanding. Furthermore, un¬ 
der the alleged written contract, plaintiff’s Exhibits 8 and 
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36, defendant had the right to terminate the relationship 
upon 30 days notice without cause. It is obvious therefore 
that this point of the defendant’s is a makeshift one. Fur¬ 
thermore defendants appear to be trying to misrepresent 
plaintiff’s testimony as to the scope of his contract. De¬ 
fendant says plaintiff claimed commissions on all of de¬ 
fendant’s products. Plaintiff actually claimed his contract 
entitled him to commissions on sales on all items in the 
Industrial Products Division. 

Defendant’s next point is so lacking in logic that it is 
even difficult to understand. It apparently is that the oral 
agreement testified to by plaintiff was never mentioned by 
the parties throughout the terms of their association. 
Plaintiff assumes that defendant means by this that the 
oral agreement was never reduced to writing. If it had 
been of course it would not have been an oral agreement. 
Furthermore, plaintiff testified that the oral agreement 
was made with defendant’s general manager Waindle and 
that is certainly mentioning the existence of an oral agree¬ 
ment. 

Finally, it is the plaintiff’s contention, we believe sup¬ 
ported by the undisputed evidence, that the documentary 
evidence does confirm plaintiff’s testimony as to the oral 
arrangement between the parties. Plaintiff’s exhibits 8, 
18, 36 and 19B categorically confirm the fact that plaintiff 
was the representative of defendant for precision parts 
and assemblies. 

Next, defendant urges that plaintiff’s witness Ireland 
did not confirm the existence of the oral agreement. This 
point simply disregards witness Ireland’s testimony. He 
stated plaintiff was the sales agent or representative of 
defendant for the four products including precision parts 
and assemblies and the commission rate was to be 5%. (JA 
152, 155) 

Defendant’s next point is that it had an established 
policy prohibiting the payment of commissions on military 
items. Assuming the existence of such policy it has no 
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bearing on any of the issues in this case unless it was com¬ 
municated to plaintiff. Plaintiff’s witness Shennan testi¬ 
fied this was not communicated to plaintiff. (JA 190) In 
the next place, the testimony is incredible. Defendant’s 
position first was that its policy was not to pay any com¬ 
missions on government orders. (Plaintiff’s Exs. 50 and 
51, JA 280 and 281) Realizing this was a ridiculous posi¬ 
tion, because the whole record shows the plaintiff was paid 
commissions on government items and indeed, he was em¬ 
ployed to represent the defendant mainly in connection 
with sales to the government, defendant then tried to con¬ 
tend that instead of meaning sales to the government, it 
meant that the policy was not to pay commissions on mili¬ 
tary business. This also proved a ridiculous statement 
because plaintiff was paid commissions on military orders. 
Finally, as a last hope, witness Shennan said he meant by 
military products something other than the products plain¬ 
tiff was working on (JA 187, 188) 

Finally, defendant argues that plaintiff was not to re¬ 
ceive commissions on precision parts and assemblies be¬ 
cause he never made any sales or was paid any commis¬ 
sions on those products. This is tantamount to arguing 
that because the defendant refused to pay plaintiff any 
commissions he was not entitled to commissions. Further¬ 
more, it must be remembered that the agreement between 
the parties confirmed in waiting by Exhibits 8, 36, 18 and 
19B was to the effect that plaintiff vras entitled to commis¬ 
sions on orders accepted by defendant from the Federal 
government, (see Exhibit 36, JA 250) Plaintiff did not 
have to be the procuring cause and the criteria was only 
that defendant accepted orders from the Federal 
government. 

In the light of the clear statement in plaintiff’s Exhibit 
19B that plaintiff was to represent defendant for the sale 
of small devices and precision parts and assemblies, de¬ 
fendant’s arguments are ridiculous. When properly 
analyzed, defendant’s arguments do not even carry an im- 


plication that the parties did not intend plaintiff to repre¬ 
sent defendant for the sale of precision parts and 
assemblies. 

Written Evidence 

Defendant’s argument here is that the contract which 
the Court below found to be a written one, demonstrates 
that plaintiff was not to be paid commissions or compen¬ 
sation on the sale of precision parts and assemblies. This 
argument is in reality a repetition of the arguments made 
under the preceding point by the defendant. The argu¬ 
ment simply disregards plaintiff’s Exhibits 18 and 19B by 
not mentioning them and concludes by again urging on this 
Court the unsupported premise that Exhibits 8 and 36 ex¬ 
clude precision parts and assemblies. 

Defendant’s arguments under this point are that: plain¬ 
tiff’s Exhibit 8 was a complete written contract between 
the parties; that plaintiff accepted this written contract, 
plaintiff’s Exhibit 45A; that the parole evidence rule pre¬ 
vents plaintiff from varying the written contract by parole 
testimony; that plaintiff is endeavoring to get this Court 
to reverse the lower Court on a split question of fact; and 
finally, defendant once again intimates that the provisions 
for the advance or retainer were complete compensation 
for plaintiff’s services in connection with precision parts 
and assemblies. 

Defendant’s first point that Exhibit 8, the letter of Octo¬ 
ber 18, 1948, was a complete contract simply amounts to 
an unsupported statement. This point completely ignores 
the undisputed evidence and fails to construe Exhibits 8 
and 36 in the light of Exhibits 18 and 19B. Here once more 
defendant attempts to persuade by unsupported vehement 
statements. 

Defendant again refers to plaintiff’s Exhibit 45A (JA 
238) and attempts to imply that the parties came to a 
complete agreement as evidenced by plaintiff’s Exhibits 
8 and 45A. As plaintiff pointed out under the prior point 
there is nothing inconsistent between the plaintiff’s Exhibit 
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45A and plaintiff’s Exhibits 8, 18, 36 and 19B. Defend¬ 
ant’s argument seems to imply that once the parties agree 
in writing to the effect that plaintiff is to represent de¬ 
fendant for certain lines of its products this excludes the 
parties from making any other oral or written agreements. 

Defendant then argues the parole evidence rule is a bar 
to the oral agreement between the parties. This rule has 
no applicability to this case at all. It applies only where 
one party is attempting to vary the terms of a written con¬ 
tract by oral evidence. That is all that the cases cited by 
defendant on pages 12 and 13 of its brief hold. Here, the 
question is, as plaintiff has heretofore pointed out, whether 
the Court below erred in disregarding undisputed documen¬ 
tary evidence corroborating the oral agreement and whether 
the Court erred in construing the documentary evidence it 
did consider. That is a wholly different proposition and 
has no relation to the parole evidence rule whatever. 

Next, the defendant again urges that plaintiff is urging 
this Court to determine that the finding of the lower court 
was simply against the weight of the evidence. Here again 
defendant apparently hopes to succeed by repeatedly mis¬ 
stating the issue. It is whether the Court below erred in 
construing and in disregarding documentary evidence 
clearly supporting undisputed testimony as to the existence 
of an oral agreement. 

Finally, defendant again attempts in a sort of half¬ 
hearted way to indicate to the Court that it would be de¬ 
lighted if the Court could find that the parties agreed that 
the advance against commissions or so-called retainer was 
in lieu of any compensation to be paid to plaintiff for work 
done by him for defendant in connection with precision 
parts and assemblies. Plaintiff’s appellee brief in Appeal 
No. 11911, pages 3-9, conclusively disposes of this proposi¬ 
tion and plaintiff will not repeat that argument here. It 
simply is that the documentary evidence clearly states 
plaintiff is to receive the advance or so-called retainer to¬ 
gether with commissions. 
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Conduct of the Parties 

Defendant’s argument here is that plaintiff did not handle 
any precision parts or assemblies and was paid no com¬ 
missions thereon; that during the entire association of 
plaintiff with the defendant he made no mention of the 
fact that he was entitled to commissions on precision parts 
and assemblies; that plaintiff responded to defendant’s re¬ 
quest that he work on precision parts and assemblies with 
apathy and not enthusiasm; that plaintiff made no claim 
for commissions on precision parts and assemblies for fuses 
until after his employment was terminated and finally, that 
Defendant’s Exhibit 6, being plaintiff’s reply to the de¬ 
fendant’s termination letter indicates plaintiff himself 
thought that he was not entitled to commissions on such 
items. 

Here again a brief analysis of these points demonstrates 
their futility and indicates the highly artificial nature of 
defendant’s position. No mention is made of the categori¬ 
cal written statement that plaintiff is to represent defend¬ 
ant in connection with precision parts and assemblies (Pt. 
Ex. 18 and 19 BJA-). Here the effort is solely to endeavor 
by innuendo to prove to this Court the parties did not mean 
what they said in writing. 

Defendant’s first point simply will not bear analysis. It 
contends that plaintiff’s Exhibit 9 (JA 232), a letter from 
defendant asking plaintiff if he wanted to represent de¬ 
fendant in the sale of precision parts, was never answered 
and this demonstrates the parties did not agree that 
plaintiff was to represent defendant in connection with 
these products. That the parties did agree that plaintiff 
was to represent defendant in the sale of precision parts 
and assemblies is made abundantly clear by what they said 
and did. In the first place, plaintiff’s Exhibit 19B (JA 260) 
is a categorical statement on the part of defendant that 
plaintiff does represent it in the sale of precision parts 
and assemblies which are described in this exhibit as small 
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devices. In the next place, defendant did a great amount 
of work in helping defendant get these devices or products 
used by the military. See plaintiff’s Exhibits 19D, 191,19G, 
27, 30, 31, 46C, 46D, 46E, 46M, 460, 46P, 46Q, 46R and 46S. 
(JA 263 272, 268, 275, 277, 299, 269, 277, 278, 296, 297, 298, 
301, 302. Plaintiff’s Exhibit 31 (JA 299) states categori¬ 
cally that plaintiff’s work on precision parts and assemblies 
for military use has been so excellent that plaintiff is go¬ 
ing to be featured in the house organ of defendant as the 
man vital to the defense of the country. This letter was 
written after, as a result of plaintiff’s efforts, defendant 
had secured a contract exceeding $800,000 covering these 
very items in question. In the face of this undisputed docu¬ 
mentary evidence for defendant to keep insisting that plain¬ 
tiff was not to represent it in connection with precision 
parts and assemblies for fuses seems to plaintiff to trespass 
too far upon the patience of this Court. 

Next, the defendant again urges that plaintiff made no 
sales and received no commissions on precision parts and 
assemblies for military use by the Federal Government. 
Here again defendant attempts to persuade by unsupported 
statements. Plaintiff’s Exhibit 31 (JA 299) demonstrates 
plaintiff was so successful in helping defendant sell these 
very products that he was considered to be the man vital 
to the defense of his country. Furthermore, to argue that 
because plaintiff received no commissions he is not en¬ 
titled to them is tantamount to saying that black is white 
because it is black. The defendant is in reality saying that 
it is the one that should determine whether commissions 
are payable, it has spoken to the effect they are not and 
that ends the matter. This argument has been made many 
times but repetition can not add merit to an unsupportable 
premise. 

Defendant’s next argument is really amazing. It is that 
because defendant urged plaintiff to work harder on pre¬ 
cision parts and assemblies this proves plaintiff was apa¬ 
thetic about this product and therefore in some unexplained 
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way was not authorized to represent defendant in connec¬ 
tion therewith. Think of it, defendant is using two exhib¬ 
its, namely, plaintiff’s Exhibits 19F and 46F (JA 265 and 
2S9) which prove beyond doubt that defendant was urging 
plaintiff to greater efforts in representing it on precision 
parts and assemblies, to prove that plaintiff was not au¬ 
thorized to handle such products. 

The next point is a repetition of the one made by defend¬ 
ant in its main brief in No. 11911, page 20. Plaintiff fully 
answered this contention in its reply brief in No. 11911, 
pages 6 and 7. Defendant’s contention is that plaintiff dem¬ 
onstrated he was entitled to no commissions because he 
failed to ask for them until shortly before the bringing of 
the law suit below even though he knew that defendant had 
accepted contracts involving large sums of money with the 
Federal government in connection with the precision parts 
and assemblies. The complete answer to this contention 
is that the documentary evidence, plaintiff’s Exhibit 36, 
(JA 250) states that commissions are not due plaintiff 
until after payment is received by the defendant and then 
not until the end of the accounting period following receipt 
of payment by defendant. All of the contracts which are 
the subject of this suit were accepted by defendant and 
payments were made thereunder by the Federal govern¬ 
ment and others to the defendant in the latter part of 1950 
and the first part of 1951. Therefore plaintiff was not en¬ 
titled to any commissions until December 31, 1950 as pro¬ 
vided in plaintiff’s Exhibit 36 as that date was the first 
applicable accounting period after the payments under the 
contracts. Before plaintiff had any opportunity to demand 
commissions he vras fired. He then endeavored to get de¬ 
fendant to reconsider and it was only after he discovered 
defendant refused to do this that he realized defendant was 
taking a position that plaintiff was not entitled to the com¬ 
missions. As soon as plaintiff realized this he made demand 
for commissions and was refused and brought this suit. 
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Finally, the defendant urges that when plaintiff replied, 
to defendant’s letter firing him, by letter dated January 
27, 1951 (JA 311) he indicated the contract between the 
parties only covered three of the defendant’s products and 
not precision parts and assemblies. The defendant quotes 
a portion of this letter only and hopes plaintiff and this 
court will not read the quoted part of the letter in its proper 
context. Plaintiff’s letter of January 27 (plaintiff’s Ex¬ 
hibit 6, JA 311) was in reply to defendant’s letter of Jan¬ 
uary 22, 1951 (PT Exh. 41, JA 309). Exhibit 41 notified 
plaintiff he was fired and in a postscript to the letter asked 
plaintiff if he would care to represent defendant in regard 
to only three of the products, namely, diamond compound, 
elgiloy and sapphire for consumption in the "Washington 
and Baltimore areas and if so, the postscript says to the 
plaintiff, please advise us and we will cover by a new agree¬ 
ment. The quotation from defendant’s Exhibit No. 6 is in 
answer to that suggestion. Plaintiff merely says that he 
might be interested in representing defendant on those 
three products as he had done in the past. In other words, 
the effect of plaintiff’s reply was that he would give con¬ 
sideration to the new contract proposed by defendant and 
would like to have the opportunity of discussing the mat¬ 
ter further with defendant. When read in its proper con¬ 
text, the quotation from defendant’s Exhibit 6 referred to 
on pages 18 and 19 of defendant’s reply brief has no rela¬ 
tion whatever to the issue of whether the contract between 
the parties covered plaintiff’s representation of defendant 
for precision parts and assemblies. 

In conclusion, plaintiff would like to point out to this 
Court that the written documents clearly corroborate plain¬ 
tiff’s testimony that he was to represent defendant in the 
sale of precision parts and assemblies for fuses and was to 
be paid a commission thereon in all cases where defendant 
accepted orders from the Federal Government for such 
products. (See Plaintiff’s Exhibits 8, 18, 36, 19B, 49, 19D, 
191 and 19G, 26, 27, 30, 31, 46C, 46D, 46E, 46M, 460, 46P, 
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46Q, 46R and 46S, JA 234, 249, 250, 260, 227, 263, 272, 268, 
271, 275, 277, 299 269, 277, 278, 296, 297, 298, 301, 302). De¬ 
fendant categorically stated in writing that plaintiff was its 
representative for precision parts and assemblies. (Pet. Ex. 
19 B: JA 260) Plaintiff did represent defendant for these 
products, and secured substantial orders for it from the 
Federal government. Defendant agreed in writing to pay 
plaintiff a commission on orders accepted by defendant. As 
opposed to this clear, convincing and undisputed evidence, 
defendant lias not pointed out to this Court, as indeed it 
cannot, any evidence to the contrary. It relies solely on 
attempted innuendos drawn from documents and incidents 
which when analyzed prove nothing. Defendant’s theory 
is highly artificial and gives evidence of great strain and 
stress in attempting to support a conclusion that is con¬ 
trary to the expressed position of the parties. 

Plaintiff's Contract For Commissions On Sales To The Federal 
Government Was a Valid. Legal. Enforceable Contract. 

As was pointed out by the plaintiff, in its brief as appellee 
in Appeal Xo. 11911, the issue of whether or not this con¬ 
tract was illegal was specifically not passed upon by the 
trial court. (J. A. 16-17). However, should this court ’wish 
to consider the issue, it can be easily demonstrated that the 
contract is completely proper in every respect. Similar 
contracts have always been held to be valid bv the decided 
Supreme Court cases and are expressly declared to be valid 
by the applicable presidential executive orders. 

Defendant urges three arguments under this point: 

1. The established rule set forth in the case of Provi¬ 
dence Tool Company v. Norris, 2 Wall. 45, 17 L. Ed. 868 
(1865), declares a contract, such as this, to be void. 

2. The executive orders, 9001 and 10210, 50 App. U. S. 
C. A. Sec. 611, by their express terms, provide that this 
contract is illegal. 
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3. The decided cases, interpret the executive orders as 
excluding the contracts of this type from the exception ap¬ 
plied to bona fide sales agents. 

There is no merit to any of these arguments and they 
will be disposed of in the above order. 

First. The decided Supreme Court cases establish that 
contracts for payment of contingent fees, upon securing 
government contracts, are void when influence on the 
executive or legislative branches is used or contemplated. 
That is all the cases cited by plaintiff hold. The Provi¬ 
dence Tool Company case, supra, involved use of personal 
influence by Norris to secure sales contracts of muskets. 
Silverman v. Osborne Register Company, 81 App. D. C. 163, 
155 F. 2d 879 (1946), dealt with an obvious “five-percenter’* 
who used inside information to learn of a requirement and 
then hunted for a manufacturer to make such a product. 
McNeill v. Nevius, 88 App. D. C. 49, 187 F. 2d 81 (1950), 
contemplated representation before the legislature and 
government agencies to sell real estate to the government 
and hence contemplated influence. The other cases cited 
on pages 21 of defendant’s brief have already been dis¬ 
tinguished in plaintiff’s brief in Appeal No. 11911. 

Now consider the cases of Oscanyan v. Winchester Arms 
Co., 103 U. S. 261, 276 (1S80), and Steele v. Drummond, 275 
U. S. 199, 205 (1927). There the Supreme Court laid at rest 
any argument that legitimate contracts, such as this, are 
illegal. The Court said, in the Oscanyan case, “the per¬ 
centage allowed by established custom of commission 
merchants and brokers, though dependent upon sales made, 
is not regarded as contingent compensation in the obnox¬ 
ious sense of that term ... They are rates established by 
merchants for legitimate services in the regular course of 
business ...” and, in the Steele case, the court said “Det¬ 
riment to the public interest will not be presumed when 
nothing sinister or improper is done or contemplated.” 
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These cases demonstrate clearly the area in which com¬ 
mission contracts for government sales are valid and plain¬ 
tiff falls well within that area. Indeed defendant admits 
no improper influence was intended or used by either party. 
(J. A. 188.) 

Second. Executive order 9001, supra, provides that the 
warranty against contingent fees shall not apply to com¬ 
missions on contracts or sales, “secured or made through 
bona fide established commercial or selling agencies main¬ 
tained by the contractor for the purpose of securing busi¬ 
ness." ’ Executive order 10210 provides for a similar war¬ 
ranty “excepting bona fide employees or bona fide estab¬ 
lished commercial or selling agencies maintained by the 
contractor for the purpose of securing business.” The 
Armed Services Procurement Act of 1947, 41 U. S. C. A., 
Sec. 151, et seq., provides the same exception by the same 
language. Apply the facts here to these orders and statute. 
Sumrnerbell was certainly a bona fide commercial agent. 
He represented Elgin in such a capacity for about four 
years. Elgin referred to him as “our representative"’. 
(Pt. Exh. 27, J.A. 275) His purpose was to secure business 
for the industrial products division generally. He was 
maintained by Elgin for that purpose since Elgin paid an 
advance against commissions as minimum compensation 
to help defray expenses. (Pt. Exh. 36, J.A. 250) It is diffi¬ 
cult to conceive how anyone could better fit the precise ex¬ 
ception so described. 

Defendant would have the court hold that, unless defend¬ 
ant is the procuring cause of a contract, the commission 
agreement is void. The language leads to no such conclu¬ 
sion. It merely says “secured or made through”. This 
simply means contracts obtained by the agent or contracts 
secured by the contractor on which the agent worked. Made 
through and secured do not mean the same thing as defend¬ 
ant urges. 

Furthermore, executive order 10210 uses no such lan¬ 
guage nor does the applicable section of the Armed Forces 
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Procurement Act of 1947. Certainly it would be unreason¬ 
able to suppose that the exception was intended to be one 
thing under executive order 9001 and something else under 
10210. Finally, E. O. 9001 had expired by the time the con¬ 
tracts here were made and the terms of that order relied 
on so heavily by defendant were not carried through to the 
later order and statute. 

Third. In Reynolds v. Goodwin~R.Hl Corporation, 154 
F. 2d 553 (C. C. A. 2, 1946) the court held that executive 
order 9001 specifically approved commission agreements 
such as this with bona fide commercial agents. The same 
exception is carried through to executive order 10210 in 
the Armed Forces Procurement Act except for the change 
in wording as noted above. The cases cited by the defend¬ 
ant do not involve established agents. As the court said 
in Bradley v. American Radiator and Standard Sanitary 
Corporation, 159 F. 2d 39 (C. C. A. 2, 1947) the exception 
applies to an agent employed generally to “drum up 
business” but does not apply to an agent hired to procure 
a specific contract. All of the cases cited by defendant 
prescribe tests that the representative must be a bona fide 
established agent, he must be employed to drum up busi¬ 
ness generally, and he must be maintained for that purpose 
by the contractor. Plaintiff meets every single test to the 
last letter. It is impossible to find a more perfect example 
of the type of agent intended to be protected. See also 
Beach v. Illinois Manufacturing Co., 92 F. Supp. 564 (D. C. 
Ill. 1949). 

Thus, by precedent long established in the Supreme 
Court, by the terms of Executive orders and statutory pro¬ 
visions, and by principles set out in the decided cases con¬ 
struing the executive orders, plaintiff’s contract is valid 
and most certainly enforceable. 
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The Court Below Improperly Determined the Reasonable 
Value of Plaintiff's Services. 

Plaintiff’s main brief as appellant in this appeal at 
pages 23 to 29 sets forth its position as to this point. 
Briefly stated, plaintiff contends that the trial Court failed 
to consider the compensation agreed on in an express con¬ 
tract as determinative of the reasonable value of the same 
type of services under quantum meruit. The Court below 
found an express contract existed, for commission compen¬ 
sation, with respect to 3 lines of the industrial products 
division, and that plaintiff was entitled to the reasonable 
value of services rendered for the fourth line, precision 
products. The services were identical for all lines. Under 
the doctrine of Jackson v. Davey Tree Company , 134 Md. 
230, 106 Atl. 571 (1919), the Court should consider the 
compensation agreed on for the same services, under an 
express written contract, in order to determine what the 
parties had in mind for reasonable compensation under 
quantum meruit. The defendant attempts to meet this argu¬ 
ment in its brief as appellee in this appeal by taking four 
positions. In the first place, defendant abandons its appeal 
in No. 11911 because at the outset under this point it argues 
that the court’s determination as to the reasonable value 
of the services was “eminently proper and should be af¬ 
firmed”. (See defendant’s brief as appellee in this appeal, 
page 24). Again, on page 30 of the same brief defendant 
says, “The Court below, in fixing the reasonable value of 
Summerbell’s services, considered every factor relevant to 
a proper determination of the issue.” The parties there¬ 
fore are in agreement that defendant’s appeal in No. 11911 
has no merit. 

Next, the defendant misstates the issue which plaintiff 
presents to this Court under this point. It states the issue 
as being that the Court below should have granted plaintiff 
the same recovery on a quantum meruit basis as plaintiff 
claimed on the basis of an alleged oral agreement. This is 
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simply a misstatement of the issue. The clear issue, under 
this point, as presented by the plaintiff in the instant appeal 
is that the Court below should have taken into consideration 
the compensation the parties agreed to for three of the 
products under the contract the court below found to be 
a written one, in awarding compensation for the reasonable 
value of plaintiff’s services for the fourth product because 
the services performed by plaintiff were the same in each 
instance. On this point it is of interest to note that at 
the end of defendant’s brief as appellee in this appeal 
(pp. 29, 30) it admits that the services to be performed 
under the contract which the court below found to be in 
writing and to cover three of defendant’s products were the 
same as those performed by the plaintiff for the fourth 
product. 

Next, the defendant as appellee here attempts to minimize 
the services that were admittedly performed by the plaintiff 
for the benefit of the defendant in connection with precision 
parts and assemblies, defendant’s fourth product. In 
analyzing this point it is well to bear in mind that under 
the contract which the court below found to be in writing, 
plaintiff did not have to be the procuring cause of the 
sales. Plaintiff’s Exhibit 36 (JA 250) states “However, if 
such orders are for end usage outside of the District, the 
commission will be divided by us between you and our 
sales solicitor in the area where the end use occurs, in 
proportion to the services each perform; the decision in 
respect to the division of the commission shall be left 
entirely to us. 

“On accepted orders originating from United States gov¬ 
ernment agencies and installations located outside of the 
District, but whose offices within the District you have 
contacted (emphasis supplied), we will pay you one-fourth 
of the full commission.” The intention of the parties 
could not be stated more clearly. It was that plaintiff was 
to receive commissions on orders accepted by the defend- 
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ant for use by the United States government agencies re¬ 
gardless of whether he was the procuring cause or not. 

However, despite the lack of any necessity that plaintiff 
be the procuring cause the evidence shows he did perform 
such valuable services as to amount to procuring the orders 
in question in each of the contracts, in question, accepted 
by the defendant. (See Plaintiff’s main brief as appel¬ 
lant 6-9) Plaintiff will not again detail here the extent of 
those services. 

The opinion of the defendant’s representatives as to 
their true worth and great value is not in dispute. After 
defendant obtained the sub-contract with the Thermador 
Electric Manufacturing Company exceeding $800,000.00 in 
dollar value, it did not wait to write but telegraphed plain¬ 
tiff the good news. (Pt. Ex. 30, JA 277) Subsequently, 
within two months after sending plaintiff the telegram, 
defendant advised him that it was going to publish his 
picture in the company magazine as the man in Washington 
vital to the national defense. (Pt. Ex. 31, JA. 299) 
Finally, after defendant had terminated plaintiff’s em¬ 
ployment, its President, Mr. Shennan, a witness in this 
case stated in writing to plaintiff “We do appreciate 
the fine help you gave us in getting ns started in tear work 
... ” (emphasis supplied) (Pt. Ex. 47, JA 314) Plaintiff 
is content to rely on these statements of defendant’s rep¬ 
resentatives made during and after the termination of 
plaintiff’s employment and submits for defendant, at this 
late date, to take a contrary view is indicative of the great 
weakness in its entire case. 

Finally, defendant insists that the $5,000.00 awarded by 
the Court below was ample compensation for the services 
performed by plaintiff in view of the fact that his income 
for the year preceding termination of his employment by 
defendant was between $8,500.00 and $10,000.00. This 
argument loses sight of the undisputed testimony that 
two years prior to the termination of plaintiff’s employ¬ 
ment his earnings were approximately $32,000.00. (JA 144) 



One reason for the drop in plaintiff’s income in the follow¬ 
ing year was the fact that he was devoting a large percent¬ 
age of his time in successfully securing for defendant in 
excess of $3,000,000.00 worth of business. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Court below on Count 1 of the complaint should be reversed, 
that this Court should determine that the advances against 
commissions or the so-called retainer were not payments 
in lieu of compensation to plaintiff for his services relating 
to precision parts and assemblies and finally, assuming 
arguendo the Court below was correct in its ruling as to 
count one of the complaint, this Court should determine 
that the judgment of the Court below on the quantum meruit 
count should be reversed. 

Respectfully submitted, 

Preston C. King, Jr. 

Dickson R. Loos 

Powell Browning, Jr. 

Attorneys for Appellant. 
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STATEMENT OF QUESTION PRESENTED 

The question is whether the evidence supports a finding 
that an independent contractor is entitled to a quantum 
meruit recovery for miscellaneous non-sales activities 
where written contracts authorize the performance of both 
sales and non-sales activities and provide for remuneration 
in the form of commissions and retainer payments. 

More specifically, the question is whether defendant’s 
payment of periodic retainer fees, pursuant to a written 
contract, did not fully compensate plaintiff for his mis¬ 
cellaneous liaison activities relating to war contracts. 
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JURISDICTIONAL STATEMENT 

On January 9, 1952, in the United States District Court 
for the District of Columbia, appellee William E. Summer- 
bell brought suit against appellant Elgin National Watch 
Company for a breach of contract as well as for the reason¬ 
able value of his services. (J. App. 2). Jurisdiction was 
founded upon § 11-306, District of Columbia Code (1951) 
(R.S., D.C. § 763; Feb. 27, 1877, 19 Stat. 253, ch. 69, § 2.) 
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On Juno 26. 1953, after trial, judgment was entered by 
the District Court. (J. App. 17). On July 16, 1953, 
appellant filed its Notice of Appeal. (J. App. 18). This 
Court has jurisdiction under 28 U.S.C. §§ 1291, 1294 (June 
25, 1948, ch. 646, 62 Stat. 929, 930). 

STATEMENT OF THE CASE 

Elgin National Watch Company, a nationally recognized 
manufacturer of timepieces, produced and sold substantial 
quantities of military armaments for direct use by the 
United States Government in its Defense Program, pur¬ 
suant to various contracts and subcontracts. On January 
9, 1952, William E. Summerbell, filed a complaint in the 
United States District Court for the District of Columbia, 
alleging in the first count that he was entitled to a com¬ 
mission (570 with respect to the sale of those military 
items, and demanding judgment in the amount of $300,- 
000.00. In the second count, he claimed compensation for 
the reasonable value of services allegedly performed in 
connection with the sale of those military items, and de¬ 
manded judgment in the amount of $300,000.00. The 
District Court, sitting without a jury, ruled that Summer- 
bell was not entitled to commissions with respect to those 
sales, but entered judgment on the second count in the 
amount of $5,000. Both parties have appealed from the 
order of the District Court, and the appeals have been 
consolidated for the purpose of oral argument. The parties 
will be hereinafter referred to as they appeared in the 
Court below. 

The facts were as follows: In August of 1946, Viereck- 
Summerbell & Company, of which plaintiff was a partner, 
wrote to Elgin requesting price lists covering sapphire 
tipped micrometers produced by Elgin’s Sapphire Prod¬ 
ucts Division (J. App. 223). Thereafter Viereck-Summer- 
bell solicited orders for sapphire products and diamond 
compound. 




Iii September, 1948, the name of the Sapphire Products 
Division was changed to the Industrial Products Division 
(J. App. 232), and a month later, the parties entered into 
their first formal contract. 

Thus, by a letter dated October 18, 1948 (J. App. 234), 
from John F. Ireland, the Sales Manager of defendant’s 
Industrial Products Division, Viereck-Summerbell was des¬ 
ignated as a sales solicitor for sapphire products and dia¬ 
mond compound (except for liorological applications). 
This contract specified that the solicitation of orders should 
be confined to government agencies located in the District 
of Columbia, but it contemplated efforts on the part of 
Viereck-Summerbell, looking toward listing of those prod¬ 
ucts by government agencies so that orders might be pro¬ 
cured from locations outside the District of Columbia. 

Viereck-Summerbell was to be compensated for its serv¬ 
ices by the payment of agreed commissions on orders for 
sapphire products and diamond compound obtained by 
Viereck-Summerbell and accepted by defendant. 

Full commissions were to be paid on accepted orders for 
the specified products, where the end usage was within the 
District of Columbia. On accepted orders for those prod¬ 
ucts originating within the District of Columbia, where 
the end usage was outside of that territory, the commission 
was to be split with the sales solicitor in whose area the end 
use occurred, the division of commissions to be made in the 
discretion of the defendant. Defendant also agreed to pay 
Viereck-Summerbell one-fourth of the full commission on 
accepted orders for the two specified products where the 
order originated from government agencies located outside 
the District of Columbia whose offices within the District 
of Columbia had been contacted by Viereck-Summerbell. 

With respect to each class of sales, however, Viereck- 
Summerbell was entitled to commissions only on sapphire 
products and diamond compound. The contract further 
provided that either party could terminate the contract 
upon giving thirty days’ notice. 
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On November S, 194S, Summerbell accepted the contract, 
but asked that full commissions be granted on sales to 
government installations outside of his district, where 
defendant had no sales solicitor in such area (J. App. 238). 
Defendant did not agree to this suggestion, and so informed 
Viereck-Summerbell on November 24, 1948 (J. App. 239). 
Thereupon, Viereck-Summerbell solicited orders for sap- 
pi: ire products and diamond compound and was credited 
and paid commissions on all accepted orders. 

From October, 194S until May, 1949, when the partnership 
was dissolved, Viereck-Summerbell earned a total of be¬ 
tween $200 and $300 (J. App. 133), which was fully paid 
by defendant (J. App. 133). Upon dissolution of the 
partnership, Summerbell succeeded to the Elgin account 
and continued to solicit orders for sapphire products and 
diamond compound. From May, 1949 until the end of the 
year, the total commissions earned from the sale of those 
products was $400 (J. App. 134). 

During this period, Summerbell’s non-sales activities on 
behalf of defendant were increasing somewhat, and on 
December 14, 1949, he wrote defendant, stating that in 
addition to the time he was spending upon Elgin products, 
he found himself “performing a number of services for 
you other than sales”, and, therefore, he wished to be 
placed upon a “retainer basis” (J. App. 248). Before 
receiving a reply to this request, plaintiff addressed a 
“personal” letter to defendant in which he pointed out 
that a retainer arrangement would be desirable for the 
additional reason that, “Congress plans to crack down on 
manufacturer’s representatives” (J. App. 252); with this 
letter he enclosed a newspaper clipping entitled, “Five 
Percenters” (J. App. 252). 

In response to plaintiff’s request, defendant drew up 
a new contract, dated December 29, 1949, which repeated 
all of the terms of the contract of October 18, 1948, but 
established a retainer arrangement, whereby Summerbell 
would be paid $200 per accounting period, based upon a 
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thirteen period year (J. App. 250); this document also 
enlarged the list of items upon which plaintiff was to 
be entitled to commissions, by the inclusion of Elgiloy, 
which had been added to the division’s line of products in 
October, 1949 (J. App. 250). 

After receiving defendant’s letter of December 29, plain¬ 
tiff, on January 4, 1950, wrote that he had “studied it over 
in detail”, and would certainly accept the contract “in 
principle”, but would like to discuss a few points with 
Roger F. Waindle, the General Manager of plaintiff’s 
Industrial Products Division (J. App. 254). In a letter 
dated January 9, 1950, plaintiff specified the ques¬ 
tions he had in mind as being, first, whether his area 
would include Baltimore, and second, what would 
happen if his commissions did not total the amount of 
his retainer fee (J. App. 256). Waindle answered 
those inquiries on January 21, 1950, stating that plain¬ 
tiff’s territory would include Baltimore, and advising 
that plaintiff would be entitled to the retainer fee regardless 
of his commissions (J. App. 256). 

Thus, defendant’s letter of December 29, and plaintiff’s 
acceptance of the new agreement introduced a new phase 
into the relationship. The first phase covered plaintiff’s 
solicitation of orders for sapphire products, diamond com¬ 
pound and Elgiloy, for which he was to be compensated 
by commissions on orders obtained by him. The second 
phase contemplated on-the-spot assistance and non-sales 
activities of informative and leg work character, for which 
plaintiff was to be paid the difference between the $200 
retainer and the much smaller commissions earned. (Com¬ 
missions were averaging less than $50 per accounting 
period (J. App. 133)). 

Pursuant to this understanding, plaintiff continued to 
solicit orders for diamond compound, sapphire products 
and Elgiloy, and he performed other miscellaneous services 
contemplated by the retainer arrangement. 
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When the Korean War began, in the summer of 1950, 
defendant began to call upon plaintiff for a greater amount 
of errand work and miscellaneous activities; meanwhile, 
plaintiff’s solicitation of orders for diamond compound, 
sapphire products and Elgiloy, the products on which he 
was entitled to commissions, had not increased. In order 
to reflect the “increased service requirements being placed 
upon” Summerbell, defendant advised him, by letter dated 
August 25,1950, that his payments would be increased from 
$200 to $400 per four week period, retroactive to July 
17, (J. App. 279). The letter stated that the retainer was 
being doubled because, “in view of our present rate of 
activity on military items we are calling upon you more 
and more for on-the-spot assistance” (J. App. 279). 

On August 28, 1950, Summerbell replied that he realized 
how difficult it was to evaluate the various services he was 
performing for the Watch Company and also for the In¬ 
dustrial Products Division, and that he was very pleased 
with the increase in retainer (J. App. 280). 

In making this change in the contract with Summerbell, 
Waindle requested the approval of Shennan, defendant’s 
president (J. App. 172); Shennan wrote Waindle inquiring 
whether it was thoroughly understood that plaintiff was to 
be paid no commissions on the work covered by the letter 
of August 25, namely, “activity on military items” and 
“on-the-spot assistance” (J. App. 2S0). In reply, Waindle 
wrote that commissions on such government work had 
always been “specifically excepted” (J. App. 281). 

Throughout World War II, Elgin’s production was 
largely devoted to military instruments, fuses, fuse com¬ 
ponents and other military items. During that period, 
Shennan, who later became president of defendant, had 
full responsibility for production and contracting with the 
government for such items (J. App. 170). After the war, 
Shennan continued in direct charge of the company’s arma¬ 
ment activity, maintaining frequent contact with military 
procurement personnel, directing the company’s research 
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and planning with respect to military work, and other 
related activities (J. App. 173-181), until defendant’s Ord¬ 
nance Division was established in December, 1950 (J. 
App. 173). 

In the summer of 1950, as military procurement expanded 
to accommodate the needs of the Armed Forces in Korea, 
Elgin once again began receiving contracts for armaments. 
In May, 1950, Army installations in Chicago and San Fran¬ 
cisco began placing orders with defendant for a military 
instrument called a “clinometer” (J. App. 325). In Au¬ 
gust, 1950, defendant entered into a contract to supply 
components of a rocket fuse to the Thermador Electric 
Mfg. Co. of San Francisco, which had contracted to sell 
rocket fuses to the United States Government. In Sep¬ 
tember, 1950, defendant entered into a contract to supply 
similar fuse components to the War Department, at its 
Picatinny Arsenal in New Jersey. In February and March, 
1951, defendant was awarded contracts for fuses and fuse 
components by the Bureau of Ordnance of the Navy De¬ 
partment (J. App. 10). None of the items covered by 
those contracts contained any sapphire products, diamond 
compound or Elgiloy (J. App. 217). 

Throughout this period, Summerbell was engaged in 
soliciting orders for sapphire products, diamond compound 
and Elgiloy, and, in connection with that activity, made 
frequent visits to military establishments. From time to 
time he was requested to procure information, and to 
perform miscellaneous services which were unrelated to 
those three products, as stated in the letter of August 25, 
1950 (J. App. 279) doubling his retainer fee. For example, 
he was asked whether he could procure a sample clinometer 
so that Elgin’s engineers could examine it (J. App. 264). 
Also, in order to facilitate the liaison work in which plain¬ 
tiff was engaged, Waindle kept him posted, in a general 
way, concerning Elgin’s activities in relation to the military 
work. For example, he was advised when the Thermador 
contract was finalized (J. App. 277), and again when a 
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strike which threatened to delay production, was settled 
(J. App. 278). Similarly, when Summerbell heard about 
the Picatinny Arsenal matter and asked Waindle to advise 
him, “if you feel that I should know anything about this 
particular item” (J. App. 291), Waindle told him about the 
number of units involved, the progress of the negotiations, 
and so forth (J. App. 292). 

The Thermador subcontract, in August, 1950, and the 
Picatinny contract in September, 1950 were parts of the 
general increase in “activitv on militarv items” to which 
Waindle referred in his letter of August 25, 1950 which 
increased Summerbell ’s retainer. At about the same time, 
there was also an increase in activity with respect to the 
Bureau of Ordnance of the Navy. 

Pursuant to Shennan’s periodic conferences with the 
Navy concerning fuse work, and based on the company’s 
performance in World War II, Elgin was at all times 
included in the Navy’s industrial mobilization program for 
fuse procurement (J. App. 215; 329). In the fall of 1950, 
M. J. Crawford, the head of the Production Engineering 
Unit of the Industrial Mobilization Branch, Bureau of 
Ordnance, conducted a methodical plant-to-plant survey 
of thirty fuse production facilities, including Elgin’s, to 
examine the respective qualifications of each potential 
manufacturer of fuses (J. App. 215). As the result of that 
survey, twelve companies were asked to submit proposals 
for a fuse component (J. App. 216). Elgin’s proposal was 
prepared by George W. Fraker, General Manager of 
Elgin’s Ordnance Division and Earl Schaeffer, the Chief 
Engineer of Elgin’s Watch Division (J. App. 204). 

Following the proposal, a series of intensive conferences 
was held, during which the negotiations on the part of 
Elgin were conducted by Fraker (J. App. 204 ; 218). Elgin 
was awarded a substantial contract, based upon the best 
price, best date of deliveries, and other similar considera¬ 
tions (J. App. 216). 


Meanwhile, Summerbell had continued to solicit orders 
for the three products designated in his contract, and he 
had been performing various non-sales services as well. 
In January, 1951, Defendant decided to terminate the sec¬ 
ond phase of its relationship with plaintiff, namely, the 
arrangement whereby plaintiff performed liaison services 
under the retainer plan. On January 22, defendant notified 
plaintiff of the termination of their relationship, as of 
February 24, in accordance with the contract, but offered 
to permit him to continue to solicit sales for sapphire prod¬ 
ucts, diamond compound and Elgiloy (J. App. 309). 

Plaintiff replied, on January 27 (J. App. 311), stating 
that he would “of course, like to continue representation of 
Elgin” by working “on a commission basis on Dymo, 
Elgiloy and Sapphire items as was done in the past”. Then, 
reaching the second phase of the relationship, the retainer 
arrangement, plaintiff urged defendant to reconsider “the 
termination of this phase of our relationship”. 

In urging that the retainer be restored, Summerbell 
defined the services he was performing under that phase, 
namely, “the obtaining of information and passing it on to 
factory personnel, the knowledge of new programs, the 
new development in the ammunition fuse field, the change in 
personnel which is occasioned by military moves . . .” 
He concluded that these factors “are such as to point out 
a good reason for my retention on a retainer basis.” (J. 
App. 313). Defendant advised that its decision to terminate 
the retainer was final (J. App. 314). Thereupon, plaintiff 
continued to solicit orders, on a commission basis, for the 
three designated products, for a period of several months 
(J. App. 142; 144). 

At no time during the entire four year period of the 
relationship did plaintiff claim that he was not receiving 
all of the compensation to which he was entitled. 
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STATEMENT OF POINTS 

1. The Court below erred in holding that the retainer 
fees applied only to services in connection with sapphire 
products, diamond compound and Elgilov; it erred in not 
holding that the plaintiff was fully compensated by the re- 
> tainer payments for his miscellaneous services relating to 

armament items. 

SUMMARY OF ARGUMENT 

I. The documentary evidence overwhelmingly demon¬ 
strates that the contract between plaintiff and defendant 
was reduced to writing and covered all services performed 
by plaintiff as well as all orders solicited by him. 

A. Where the evidence on a particular point is mainly 
documentary, this Court is not bound by the findings 
and conclusions of the District Court, and it will set 
aside a finding which is proved erroneous. Fargo 
Glass <£ Paint Co. v. Globe American Corp., 201 F. 2d 
534, 536 (C. A. 7th 1953); Harad v. Sears Roebuck <& 
Co., 204 F. 2d 14,17 (C.A. 7th 1953); Orvis v. Higgins , 
180 F. 2d 537, 539 (C.A. 2d 1950); Blackner v. McDer¬ 
mott, 176 F. 2d 49S, 502 (C.A. 10tli 1949). 

B. The first formal contract between the parties, dated 
October IS, 1948, authorized plaintiff to sell sapphire 
products and diamond compound on a commission 
basis (J. App. 234). 

C. In December, 1949, plaintiff twice requested a * ‘re¬ 
tainer ” arrangement to compensate him for services 
other than sales (J. App. 248; 252). 1 

D. The request for a retainer was granted by defendants 
letter of December 29, 1949 (J. App. 250). The new 

l For the convenience of the Court, the pertinent portions of the principal 
documents relied upon to show that Plaintiff’s 1 ‘ advance against commis- 
sions’’ was in reality a retainer and that Plaintiff’s non-sales services were 
fully compensated for by the retainer payments made, are set forth in 
chronological order in Attachment A hereto. 
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contract established a payment of $200 per four 
weeks; plaintiff was advised that he could keep the 
$200, regardless of the amount of commissions he 
earned (J. App. 256). The new contract also added 
Elgiloy as a product upon which plaintiff would be 
entitled to commissions. 

E. After the Korean War began, defendant began to call 
upon plaintiff for more information and liaison work 
relating to war contracts. On August 25, 1950, de¬ 
fendant doubled plaintiff’s retainer payment to reflect 
plaintiff’s increasing “on-the-spot assistance” on 
“military items” (J. App. 279). Plaintiff’s answer 
accepted the $400 retainer on that basis (J. App. 280). 

II. The surrounding circumstances show that the retainer 
was intended to compensate plaintiff for miscellaneous ac¬ 
tivities in connection with armament items. The actions of 
both parties prove that plaintiff was fully compensated for 
such services bv the retainer. 

A. It is well established that, in construing contracts, 
consideration should be given to the surrounding cir¬ 
cumstances. District of Columbia v. Northeastern 
Construction Co., 63 App. D.C. 175, 70 F. 2d 779 
(1934). 

B. The practical interpretation given to a contract by 
the parties for any considerable period of time is of 
great, if not controlling, influence. Green v. Obergfell, 
73 App. D.C. 298, 121 F. 2d 46 (1941). 

C. When the $200 retainer was established, at the end 
of 1949, plaintiff’s commissions were averaging less 
than $50 per accounting period (J. App. 134). 

D. Plaintiff’s commissions did not increase appreci¬ 
ably during 1950. During the time plaintiff was paid 
a retainer of $400 per four weeks, his sales commis¬ 
sions averaged $30 (J. App. 326). 
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E. Throughout the entire period in which plaintiff per¬ 
formed liaison work in connection with armament 
items, plaintiff accepted his retainer fees and never 
requested additional payment of any kind. 

F. Plaintiff made no claim for additional compensation 
until the middle of 1951, although he knew as early as 
June 1950 that war contracts had been consummated. 

G. After plaintiff’s retainer had been discontinued, he 
resumed selling sapphire products, diamond com¬ 
pound and Elgilov on a commission basis, and made 
no claim for additional compensation until several 
months thereafter. 

H. On January 22, 1951, defendant notified plaintiff of 
the discontinuance of the retainer (J. App. 309). 
Plaintiff replied, on January 27, (J. App. 311) urg¬ 
ing reconsideration and pointed out that: 

“The obtaining of information and passing it on 
to the factory personnel, the knowledge of new 
programs, the new development in the ammuni¬ 
tion fuze field ,... point out a good reason for my 
retention on a retainer basis.” 

ARGUMENT 

L The Documentary Evidence Overwhelmingly Demon¬ 
strates That the Contract Between Defendant and 
Plaintiff Was Reduced to Writing and Covered All 
Services Performed by Plaintiff as Well as All 
Orders Solicited by Him. 

The basic contract between the parties authorized Sum- 
merbell to solicit orders only with respect to sapphire 
products, diamond compound and Elgilov; it provided for 
commissions with respect to only those three products. 
Plaintiff alleged that he was also entitled to commissions 
on Elgin’s armament contracts. However, it is well estab¬ 
lished that a contract of employment, on a contingent basis, 







for the procurement of armament contracts with the United 
States Government is illegal and unenforceable, and this 
rule would apply with full force to the type of contract 
alleged by plaintiff. Providence Tool Company v. Norris, 
2 Wall. 45,17 L. Ed. 868 (1865); Silverman v. Osborne Reg¬ 
ister Co., 81 App. D.C. 163, 155 F. 2d. 879 (1946); McNeill 
v. Nevius, SS App. D.C. 49, 187 F. 2d. 81 (1950). In an 
effort to escape that rule of public policy, plaintiff alleged, 
in his second count, that he was entitled to the reasonable 
value of his services, 2 significantly demanding judgment in 
the same amount as the alleged commissions on armament 
sales. 

The court properly held that the plaintiff was not em¬ 
ployed to sell armament items, that he performed no serv¬ 
ices which w T ould have entitled him to commissions on such 
items, even assuming their legality, and that his commis¬ 
sions were limited, by the contract, to the three products 
designated therein. The court erred, however, in conclud¬ 
ing that the retainer arrangement did not cover plaintiff’s 
miscellaneous services relating to armament items, and that 
he therefore was entitled to recover the reasonable value 
of those services. That conclusion is contradicted by all of 
the documentary evidence introduced at the trial, and there 
was no testimony to the contrary. Therefore this part of 
the case is not just another instance where a trial court has 
decided an issue of fact on conflicting testimony. Rather, 
it is a case in which there is an abundance of evidence, 
almost entirely documentary, and all of it contrary to the 
conclusion reached by the court below with respect to the 
coverage of the retainer. 3 

2 This allegation would be equally unavailing, since the same public policy 
would also prevent any quantum meruit recovery. Broun v. Gesellschaft Fur 
Drahtlose Tele graphic, 64 App. D.C. 357, 78 F. 2d 410, 415 (1935) ; McMullen 
v. Hoffman, 174 U.S. 639, 654 (1899); Owens v. Wilkinson, 20 App. D.C. 51 
(1901). cert, den., 187 U.S. 646; Merlaud v. National Metropolitan Bank, 65 
App. D.C. 385, 84 F. 2d 238 (1936); cert. den. 299 U.S. 584. 

3 Where the evidence on a particular point is mainly documentary, this 
Court is not bound by the findings and conclusions of the District Court, and 
it will set aside a finding which is proved erroneous. Fargo Glass 4" Paint Co. 
v. Globe American Corp., 201 F. 2d. 534, 536 (C.A. 7th 1953); Harad v. Sears 
Roebuck <f- Co., 204 F. 2d 14, 17 (C.A. 7th 1953); Orvis v. Higgins, 180 F. 
2d 537, 539 (C.A. 2d 1950); Blackncr v. McDermott, 176 F. 2d 498, 502 
(C.A. 10th 1949). 
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As noted above, the first formal contract between the 
parties was defendant’s letter of October 18,1948, (J. App. 
234). That document appointed plaintiff’s firm as the 
'Washington, D. C. sales solicitor for sapphire products and 
diamond compound, and established the basis of remunera¬ 
tion for sales of those products. Plaintiff’s reply of Novem¬ 
ber 8, 1948, and defendant’s response thereto finalized the 
contract, and plaintiff operated under it for more than a 
year (J. App. 238, 239). 

On December 14, 1949, Summerbell wrote, pointing out 
that he was “performing a number of services for you 
other than sales”, and requesting Elgin to consider “an 
equitable retainer basis” (J. App. 248). Again, on Decem¬ 
ber 30, 1949, but before receiving Elgin’s reply to his first 
request for a retainer, Summerbell wrote stating that a 
retainer arrangement would be desirable for the additional 
reason that, “Congress plans to crack down on manufac¬ 
turer’s representatives”, and he enclosed a newspaper 
clipping entitled Five Percenters (J. App. 252). 

In response to plaintiff’s request for a retainer arrange¬ 
ment, defendant sent its letter of December 29, 1949 
which, as amended, was the basic contract between the 
parties at all times material to this case (J. App. 250). In 
the light of plaintiff’s request, based upon his “services 
other than sales”, Elgin established a retainer of $200 to 
be paid every four weeks. The contract was in all other 
respects identical with the previous contract of October 
18, 1948, except that it added Elgilov as a product upon 
which plaintiff was entitled to commissions. 

The principal issue here is whether the provision for the 
payment of a periodic fee related only to the products 
which Summerbell was authorized to sell, or whether it 
also related to his other miscellaneous services. 4 The only 
ambiguity on this point exists by reason of some language 

4 This point is crucial because all of the services, for which quantum meruit 
recovery was granted, were performed after the retainer arrangement became 
effective; Summerbell testified that he began this work in “early 1950” (J. 
App. 220). 



appearing in defendant’s letter of December 29, which 
described the $200 payment as an “advance against com¬ 
missions”. The Court below apparently interpreted this 
to mean that the payment would necessarily apply to the 
same work as that to which the commissions related, and, 
since it was entirely clear that commissions did not apply 
except with respect to sapphire products, diamond com¬ 
pound and Elgiloy, neither did the periodic payment. It is 
arguable that the language might be susceptible to the 
interpretation placed upon it by the Court below, if atten¬ 
tion were focused solely upon this one letter. However, 
the true intention and interpretation of the parties is fully 
explained in so many of the surrounding documents that 
there should be no serious question but that the periodic 
payments covered all of SummerbelPs non-sales activities. 5 

In both of Summerbell’s letters requesting the new ar¬ 
rangement, he asked for a “retainer” (J. App. 248; 252) 
to cover services “other than sales”. Also, after writing 
that he had studied the December 29 letter in detail, and 
would “certainly accept it in principle” (J. App. 254), 
Summerbell asked what would happen if his commissions 
did not total his “retainer fee” (J. App. 256). Defendant 
replied that Summerbell was to keep the “retainer fee” 
regardless (J. App. 256). 

Thus, the parties immediately began to consider the 
payment as a “retainer”, rather than merely as an 
“advance”, and the correspondence throughout, w r hich 
refers to the payment as a “retainer” shows that it was 
not limited to sales of the three products, but also covered 
SummerbelPs information gathering and other errand 
work (J. App. 279; 280; 311). 

The most significant documentary evidence which estab¬ 
lishes that the retainer payments were intended by both 

5 The documentary evidence is fully supported by the surrounding circum¬ 
stances. At the time the $200 retainer was established, Summerbell’s aver¬ 
age commissions amounted to less than $50 per period (J. App. 134), so that 
it is perfectly apparent that the retainer was not merely an ‘ * advance ’ ’, but 
was intended to compensate him for services to Elgin other than sales of 
the three products on which he was entitled to commissions. 
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parties as compensation for plaintiff’s services in connec¬ 
tion with fuse and other armament work, is the exchange 
of letters between the parties in August, 1950, increasing 
the retainer from $200 to $400. 

During 1950, plaintiff’s commissions averaged a little 
more than $50 per four week period (J. App. 326), but his 
non-sales, information, liaison activity on behalf of defend¬ 
ant was increasing. Accordingly, on August 25, 1950, de¬ 
fendant amended the contract of December 29, 1949 by 
increasing the retainer payments from $200 to $400 per 
four week period, effective July 17, 1950. (J. App. 279) 

Defendant’s letter explained that the basis for the raise 
was “the increased service requirements being placed 
upon” plaintiff. The letter continued: 

“I am sure you appreciate it is difficult to evaluate 
these matters properly and it is understood that we 
are more or less ‘playing this by ear’ in an effort to 
have an equitable arrangement with you for the various 
services you are performing for us, most of which are 
difficult to evaluate in a dollar and cents manner.” 

The letter then repeats and particularizes the purpose 
for the increase in retainer: 

“. . . , and in view of our present rate of activity on 
military items we are calling upon you more and more 
for on-the-spot assistance and accordingly feel that 
additional compensation is due you.” 

How, in the light of that contract document, which does 
not even mention sales or commissions, and which speaks, 
instead, of “service requirements”, “activity on military 
items”, and “on-the-spot assistance”, can it be said that 
the retainer arrangement had application only to sales of 
sapphire products, diamond compound and Elgiloy? 

Summerbell’s letter of August 28, 1950, accepting the 
amendment is equally convincing. (J. App. 280) He re¬ 
plied that he was pleased that his “retainer” was being 
increased, and that he appreciated the difficulty in evaluat- 





ing the “various services” which he was performing. He 
then stated: 

“This includes both the Watch Company and the In¬ 
dustrial Products Division.” 

The distinction which plaintiff drew between the Indus¬ 
trial Products Division and the “Watch Company” is 
especially significant. This statement concerning services 
performed for the “Watch Company” is obviously a refer¬ 
ence to armament work, since, as plaintiff knew, the Watch 
Division had been engaged in producing fuses throughout 
World War II, and, at the very time this letter was written, 
Watch Division engineers and personnel were surveying 
the VT fuse program. 0 

At the very least, plaintiff’s identification of the increase 
in retainer with the services he was performing for the 
“Watch Company” unmistakably demonstrates that the 
retainer could not have applied only to the three products 
upon which plaintiff was entitled to commisssions, as the 
Court below erroneously concluded, because the work of 
the Watch Division was wholly unrelated to those products. 

In the face of this accumulation of documentary evidence 
establishing the fact that the retainer covered all of plain¬ 
tiff’s non-sales services, the Court below clearly erred in 
granting him a quantum meruit recovery. 

IL The Surrounding Circumstances Show That the Re¬ 
tainer Was Intended to Compensate Plaintiff for 
Miscellaneous Activities in Connection with Arma¬ 
ment Items. The Actions of Both Parlies Prove 
That Plaintiff Was Fully Compensated for Such 
Services by the Retainer. 

It is submitted that the contract documents, speaking for 
themselves, establish the fact that plaintiff was fully com¬ 
pensated by the retainer fees for all non-sales activities, 

6 In fact, at the time of the letter, plaintiff was attending to the necessary 
“clearance papers’’ so that defendant’s Watch Division engineers could 
visit the Eastman Kodak plant to observe a VT fuse facility in operation. 
(J. App. 94; 179) 
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including his services in connection with fuse and other 
armament items. In addition, however, the circumstances 
surrounding the formulation of the contract confirm the re¬ 
lationship between the retainer and plaintiff’s armament 
activities, and the actions of both parties prove that he was 
fully compensated for such services by payment of the 
retainer fees. 

It is well established that, in construing contracts, con¬ 
sideration should be given to the surrounding circum¬ 
stances. The rule is set forth in District of Columbia v. 
Northeastern Construction Co., 63 App. D.C. 175, 176, 70 
F. 2d 779, 7S0 (1934), as follows: 

“ ‘It is a fundamental rule that in the construction of 
contracts the courts may look not only to the language 
employed, but to the subject-matter and the surround¬ 
ing circumstances, and may avail themselves of the 
same light which the parties possessed when the con¬ 
tract was made.’ Merriam v. United States, 107 U.S. 
437, 2 S. Ct. 536, 540, 27 L. Ed. 531. See, also, United 
States v. Gibbons, 109 U.S. 200, 3 S. Ct. 117, 27 L. 
Ed. 906.” 

In considering the method of compensation upon which 
the parties agreed, in order to determine whether the peri¬ 
odic payment was a retainer payment or merely an advance, 
one significant factor is the level of commissions which 
Summerbell was earning from the sale of products on which 
he was entitled to commissions. At the time the $200 
retainer was established, SummerbelPs average commis¬ 
sions amounted to less than $50 per period, or, in Summer- 
bell’s own words, “commissions on the sales were negli¬ 
gible” (J. App. 134). That fact alone indicates that the 
$200 payment was not paid simply as an advance against 
commissions, but covered additional services. 

The true nature of the retainer is further emphasized 
by a comparison between commissions earned and fees 
paid during the very period in which plaintiff performed the 
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non-sales services involved in this case. 7 The commission 
analysis furnished plaintiff prior to any claim for addi¬ 
tional compensation, shows that during the first seven 
month period under the retainer arrangement, plaintiff’s 
earned commissions averaged $75.11 per four week period, 
whereas he was paid $200 for each such period (J. App. 
326). 

Then, when defendant began to call upon plaintiff for 
more “on-the-spot assistance” in connection with “military 
items”, in August, 1950, plaintiff’s retainer was increased 
to $400 per four week period, while his average commissions 
during the entire time he received that increased retainer 
amounted to only $29.62 per four week period (J. App. 
326). Obviously then, Summerbell was receiving an aver¬ 
age of $370 per four weeks, in addition to his commissions, 
solely for non-sales activity, which, at this time, could only 
mean activity in connection with fuses and armaments. 8 

In addition to the contract documents and the circum¬ 
stances surrounding the establishment of the retainer, the 
subsequent actions of both parties conclusively prove that 
Summerbell was fully compensated by the retainer fees 
for his miscellaneous services relating to war contracts. 
The practical interpretation of a contract by the parties is 
of great significance, as the Court recognized in Green v. 
ObergfeU, 73 App. D.C. 298, 121 F. 2d 46, 59 (1941), when 
it quoted with approval the following statement from Old 
Colony Trust Company v. Omaha , 230 U.S. 100, 118, 33 S. 
Ct. 967, 972, 57 L. Ed. 1410: 

“Generally speaking, the practical interpretation of 
a contract by the parties to it for any considerable 
period of time before it comes to be the subject of 
controversy is deemed of great, if not controlling, 
influence.” 


7 The services were performed during 1950 (J. App. 220). 

8 Of course, plaintiff was spending much of his time on the affairs of other 
companies which he represented. He testified that, during 1950, he had ten 
accounts (J. App. 145). 
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Plaintiff’s practical interpretation of the contract is 
wholly inconsistent with any claim to compensation beyond 
the retainer fees. Throughout the entire period in which 
the services were performed, Summerbell never requested, 
or even discussed additional payment for armament activ¬ 
ity, thereby clearly indicating his understanding that such 

services were covered bv the retainer. 

* 

At the trial, Summerbell testified that throughout 1950 
he spent more than one-third of his time on fuse work, 
exclusive of time spent on other work for defendant, and 
exclusive of time spent on the affairs of his numerous other 
clients (J. App. 221). Yet, he never asserted that he -was 
not being compensated for this work, although he was in 
touch with defendant continuously. 

This omission would be all the more surprising, if there 
were any merit to plaintiff’s present contention, since many 
of defendant’s war contracts were fullv negotiated and 
finalized during the period in question. Summerbell knew of 
the first clinometer contract at least as early as June 21, 
1950 (J. App. 272): he knew of the Thermador subcontract 
on August 7, 1950 (J. App. 277); and he knew of the Pica- 
tinny Arsenal contract as early as September 14, 1950 
(J. App. 296). Yet, despite his knowledge that these con¬ 
tracts had been consummated, he made no mention of any 
alleged compensation due him for his services until several 
months after his retainer was terminated on February 24, 
1951. 9 

These are some of the highlights of evidence wherein 
both parties showed, by their acts and conduct, their clear 
understanding that the retainer payments covered plain¬ 
tiff’s miscellaneous services relating to fuse items and 
other military work. But the best indication of plaintiff’s 
interpretation of the retainer arrangement arose at the 
time the retainer was terminated. 

o After the retainer was discontinued, Summerbell continued to solicit 
orders for sapphire products, diamond compound and Elgiloy, receiving com¬ 
missions on his sales, and he accepted those commissions, cashing checks as 
late as May, 1951 (J. App. 144); throughout this time, he made no claim 
that he had not been fully paid for all services. 
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On January 22, 1951, defendant notified plaintiff of the 
termination of their relationship, as of February 24 (in 
accordance with the terms of the contract), but offered to 
permit plaintiff to solicit sales for sapphire products, dia¬ 
mond compound and Elgiloy (J. App. 309). 

On January 27, 1951, Summerbell replied, stating that 
he would, “of course, like to continue representation of 
Elgin’’ by working “on a commission basis on Dymo, 
Elgiloy and Sapphire items as was done in the past.” 
(J. App. 311). Then, reaching the second phase of the 
relationship, the retainer arrangement, Summerbell re¬ 
viewed his experience in munitions work and urged defend¬ 
ant to reconsider “the termination of this phase of our 
relationship”. He defined the services being performed 
under the retainer, as follows: 

“The obtaining of information and passing it on to the 
factory personnel, the knowledge of new programs, 
the new development in the ammunition fuze field , 
the change in personnel which is occasioned by reason 
of the military moves and other such factors are such 
as to point out a good reason for my retention on a 
retainer basis.”. 

By enumerating the various miscellaneous liaison ac¬ 
tivities he was performing, and equating them with the 
retainer arrangement, plaintiff clearly recognized the true 
purpose of the retainer. We know of no better way of 
describing the services for which the retainer was being 
paid, than the description used by Summerbell himself in 
the excerpt quoted above. 

The District Court’s ruling that the retainer did not 
apply to plaintiff’s armaments activities was clearly errone¬ 
ous, and hence the judgment, insofar as it awards plaintiff 
a quantum meruit recovery for such services, must be 
set aside. 
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CONCLUSION 

It is respectfuly submitted that this is not just another 
case in which the trial court has decided an issue of fact 
on conflicting testimony. The evidence on this issue was 
largely documentary. There was no testimony whatever 
that the retainer did not apply to non-sales activities per¬ 
formed in connection with fuse and other armament items. 
All of the evidence, including- the contract documents, shows 
that the retainer did cover such services, and that plaintiff 
was compensated for his services in accordance with the 
agreement. Accordingly, we respectfully request that this 
Court reverse the Court below, and direct that judgment be 
entered for the defendant. 


Respectfully submitted, 


Of Counsel: 

Steptoe & Johnson, 
'Washington, D. C., 

LeRoy A. Mote, 
Elgin, Illinois. 


William E. Miller, 

Raymond N. Shibley, 

1100 Shoreham Bldg., 
Washington 5, D. C. 
Attorneys for Appellant. 






ATTACHMENT A 


Pertinent Portions of Principal Documents Showing True Nature 


and Scope of Retainer Arrangement 

From Elgin: 


December 29, 1949 (J. App. 250) 

In the past you have been soliciting orders for our line of sapphire products, diamond compound 
and Elgilov from United States government agencies and installations in Washington, D. C. 
The matter of your compensation, on the orders obtained by you and accepted by us, has been 
worked out by mutual agreement. * * * However, you will be paid an advance against commis¬ 
sions of $200.00 a period (13 accounting periods to the year) with the advances and commissions 
to be settled semi-annually on June 30th and December 31st. * * * 


January 21, 1950 (J. App. 256) 

* * * With regard to the retainer fee, it is customary that commissions as they develop are appli¬ 
cable against this fee; however, the fee is to be the minimum that you will receive. In other 
words, if commissions do not total the retainer fee you obtain that base fee regardless. * * * 


August 25,1950 (J. App. 279) 

With the increased service requirements being placed upon you by us we have decided to in¬ 
crease your advances to $400.00 per period from $200.00. * * * I am sure you appreciate it is 
difficult to evaluate these matters properly and it is understood that we are more or less “play¬ 
ing this by ear” in an effort to have an equitable arrangement with you for the various services 
you are performing for us, most of which are difficult to evaluate in a dollar and cents manner. 

There is no doubt but that there is more consciousness of Elgilov in armament work due 
largely to your efforts and in view of our present rate of activity on military items we are calling 
upon you more and more for on-the-spot assistance and accordingly feel that additional compen¬ 
sation is due you. • • * 


January 22, 1951 (J. App. 309) 

• * * Since officials of these divisions will have a better first-hand knowledge of all company 
products and policies than a commercial representative, however capable, might be expected to 
have, our management has decided to handle all Washington contacts directly from our plants. 

Accordingly, in line with our letter of December 29, 1949, with specific reference to the 
paragraph on termination, this is notice that we will consider our relationship terminated as of 
the end of our second accounting period, February 24, 1951. • • • 

P.S. It occurs to us that you might care to represent this division on a commission basis on 
standard Dymo, Elgilov and Sapphire items for consumption in the Washington-Baltimore area. 
If so, please advise and we will cover by a new agreement. 


Between Plaintiff and Defendant 
From Summerbell: 

December 14, 1949 (J. App. 248) 

* * • As you know, I find myself devoting a considerable amount of time on Elgin products, 
and this is necessary because you are working with new materials, and this requires a lot of 
pioneering work. I also find myself performing a number of services for you other than sales. 

* * * I would like to continue representing your company in Washington, and I would like to 
devote one quarter of my time to Elgin products. 

Based on the above, I wish you would consider an equitable retainer basis. 

December 30, 1949 (J. App. 252) 

* * * P.S. Another reason for working on a retainer basis plus a small commission is the fact 
that Congress plans to crack down on Manufacturers’ representatives as you will see from the 
little article that I am enclosing. 

January 4, 1950 (J. App. 254) 

With reference to your letter of December 29,1 have studied it over in detail and will certainly 
accept it in principle. * * * 

January 9, 1950 (J. App. 256) 

* * * What happens if my commissions do not total my retainer fee allowance as of June? # * • 


August 28, 1950 (J. App. 280) 

I am very pleased to know that you are able to increase my retainer from $200.00 to $400.00 
per period. I of course realize that you are “playing this by ear” since it is indeed difficult to 
evaluate in dollars and cents the various services which I perform for the Elgin National Watch 
Company. This includes both the Watch Company and the Industrial Products Division. I have 
at least a feeling of satisfaction that we are beginning to get the Elgin products into the Gov¬ 
ernment’s specifications and supply system. * * * 


January 27, 1951 (J. App. 311) 

* * * It was suggested in the letter that with respect to my own part in the activities of the 
Elgin National Watch Company that l might be interested in working with your company on 
a commission basis on Dymo, Elgiloy and Sapphire items as was done in the past. I would, 
of course , like to continue my representation of Elgin in this regard. * • • 

For this reason, if for no other, I believe a reconsideration on your part of the termination 
of this phase of our association would be such as to occasion loss to both of us. * • * 

• • * The obtaining of information and passing it on to the factory personnel, the knowl¬ 
edge of new programs, the new development in the ammunition fuze field, the change in per¬ 
sonnel which is occasioned by reason of the military moves and such other factors are such as 
to point out a good reason for my retention on a retainer basis. * • • 
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STATEMENT OF QUESTION PRESENTED 

Appellant’s, defendant below, statement of the question 
presented here is different than the position taken by it be¬ 
low. Its position below was that precision parts and as¬ 
semblies were not within the scope of the contract between 
the parties. (See J.A. 101, 164) 

In view of Appellant’s change of position the question 
now presented to this Court is: 

1. Since it is conceded that the parties intended that the 
Appellee, plaintiff below, was to perform services for 
Appellant, defendant below, as to precision parts and 
assemblies for fuses, regardless of whether the contract 
was in writing or parole, did they intend that the advance 
against commissions sometimes referred to as a retainer 
was to be full compensation for the services rendered? 
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STATUTES INVOLVED 

Executive Order 9001, 50, App. U.S.C.A. 611: 

“5. Every contract entered into pursuant to this 
order shall contain a warranty by the contractor in 
substantially the following terms: 

The Contractor warrants that he has not employed 
any person to solicit or secure this contract upon any 
agreement for a commission, percentage, brokerage, 
or contingent fee. . . . This warranty shall not apply 
to commissions, payable by contractors upon contracts’ 
or sales secured or made through bona fide established 
commercial or selling agencies maintained by the 
contractor for the purpose of securing business.’’ 
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Executive Order 10210, 50, App. U.S.C.A. 611: 

“10. Every contract entered into, amended, or modi¬ 
fied pursuant to this order shall contain a warranty 
bv the contractor in substantially the following terms: 

The Contractor warrants that no person or selling 
agency has been employed or retained to solicit or 
secure this contract upon an agreement or understand¬ 
ing for a commission, percentage, brokerage, or con¬ 
tingent fee, excepting bona-fide employees or bona 
fide established commercial or selling agencies main¬ 
tained by the Contractor for the purpose of securing 
business.” 

Armed Services Procurement Act of 1947, 41 U.S.C.A. 

Sec. 151 et seq.: 

“Sec. 153(a) . . . Every contract negotiated pur¬ 
suant to section 151 (c) of this title shall contain a 
suitable warranty, as determined by the agency head, 
by the Contractor that no person or selling agency has 
been employed or retained to solicit or secure such 
contract upon an agreement or understanding for a 
commission, percentage, brokerage or contingent fee, 
excepting bona fide employees or bona fide established 
commercial or selling agencies maintained by the Con¬ 
tractor for the purpose of securing business, ...” 

SUMMARY OF ARGUMENT 

The parties 1 clearly intended plaintiff to receive both 
commissions and advances. 

1. Plaintiff’s Exhibit 40 (J.A. 256) a letter written by 
defendant’s general manager to plaintiff dated January 21, 
1950 states: 

“With regard to the retainer fee, it is customary that 
commissions as they develop are applicable against this 


i In view of the fact that there are cross appeals in this case the 
parties will be referred to as plaintiff and defendant. 
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fee; however, the fee is to be the minimum that you 
will receive. In other words, if commissions do not 
total the retainer fee you obtain that base fee regard¬ 
less. 

“We are hopeful... that one of these days we may 
find the base retainer fee only a small part of your in¬ 
come from our activities.” 

Plaintiff’s Exhibit 37 (J.A. 279) a letter from the gen¬ 
eral manager of defendant to plaintiff dated August 25, 
1950, states: 

“With the increased services requirements being 
placed upon you by us we have decided to increase your 
advances (italics supplied) to $400.00 per period from 
$ 200 . 00 .” 


3. Plaintiff testified he was to receive both commissions 
and retainer, (J.A. 103, 218-19) and this testimony was not 
disputed by anyone. 


ARGUMENT 

A. It Was the Clear Intention of the Parties That the Plaintiff 
Was to Receive Both Commissions and an Advance of 
$200.00 Later Increased to $400.00 Per Accounting Period. 

On appeal defendant below has completely changed its 
position. The main issue tried to the Court below was 
whether or not so-called precision parts and assemblies in 
fuses came within the scope of plaintiff’s contract. Plain¬ 
tiff contended he was employed to work on those products 
and was entitled to commissions thereon and defendant 
claimed below those products were excluded from any con¬ 
tract existing between plaintiff and defendant. (J.A. 164) 
Defendant’s position now is, according to its brief, that the 
parties intended the contract to cover precision parts and 
assemblies for use in fuses but that said contract by its 
terms excluded the payment of any commissions by the de¬ 
fendant to the plaintiff on orders accepted by the defend¬ 
ant from United States government agencies because the 
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advances against commissions were in lieu of commissions 
on these precision parts. 

Assuming the parties did not intend payment of the ad¬ 
vances to be in lieu of commissions, they are in agreement 
that the Court below erred in excluding precision parts and 
assemblies for fuses from the contract, and therefore plain¬ 
tiff is entitled to a judgment on the first count of the 
complaint. 

A mere reading of three exhibits conclusively establishes 
that the intention of the parties was to pay plaintiff both 
commissions and an advance of $200.00 later increased to 
$400.00 per accounting period. Plaintiff’s Exhibit 36 (J.A. 
250) a letter written by defendant December 29,1949, which 
defendant contends was the written contract between the 
parties, advises plaintiff he would be paid an advance 
against commissions of $200.00 a- period, (italics supplied) 
Later, on January 21, 1950, defendant’s general manager 
wrote plaintiff (Pt. Ex. 40 J.A. 256) and removed any doubt 
that might have existed as to the parties intentions. That 
letter states: 

“With regard to the retainer fee, it is customary that 
commissions as they develop are applicable against this 
fee; however, the fee is to be the minimum that you will 
receive. In other words if commissions do not total 
the retainer fee you obtain that base fee regardless. 

We are hopeful, of course, of increasing general per¬ 
formance and actually hope that one of these days we 
may find the base retainer fee only a small part of your 
income from our activities.” 

Still later under date of August 25,1950 in another letter 
from defendant’s general manager to plaintiff (Pt. Ex. 37 
J.A. 279) it is stated: 

“With the increased service requirements being 
placed upon you by us we have decided to increase your 
advances to $400.00 per period from $200.00.” (italics 
supplied) 
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These three exhibits leave no doubt that the parties in¬ 
tended to pay plaintiff commissions as well as an advance. 
No other interpretation is possible. Defendant’s argument 
that these three exhibits mean the reverse of what they 
state is nothing short of amazing. 

Its first position is that plaintiff’s exhibit 37 (J.A. 279) 
being the letter of August, 1950 quoted above indicated the 
advances mentioned therein were in lieu of commissions. 
In other words defendant argues that while the exhibit 
states: 

“With the increased service requirements being placed 
upon you by us we have decided to increase your ad¬ 
vances to $400.00 per period from $200.00.” 

The parties meant to state: 

“With the increased service requirements being placed 
upon you by us we have decided to amend our agree¬ 
ment and pay you an advance or retainer of $400.00 
per month in lieu of commissions on precision parts 
and assemblies.” 

To state this argument seems to plaintiff to refute it. 
The letter does not refer to a retainer at all. It refers to 
“your advances”. Those advances in turn refer to the 
prior statement in Plaintiff’s exhibit 40 (J.A. 256) that 
plaintiff is to receive both an advance as well as com¬ 
missions. 

Defendant’s next position is that the surrounding cir¬ 
cumstances show the intention of the parties was that the 
so-called advances were in lieu of commissions on preci¬ 
sion parts and assemblies. This argument is even more 
amazing than the one above. It is that the court should 
disregard the plain language in plaintiff’s exhibits 40 and 
37 and determine the parties intended something contrary 
to what was stated because (1) plaintiff’s commissions did 
not equal the advances in many periods; (2) plaintiff made 
no claim for compensation on orders accepted by the de¬ 
fendant for precision parts and assemblies until after his 
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employment was terminated; and (3) that plaintiff’s Ex¬ 
hibit 41 and defendant’s Exhibit No. 6 (J.A. 309, 311) indi¬ 
cate the intention of the parties was different than that 
expressed in plaintiff’s Exhibit 40 and 37. (J.A. 256, 279) 

The answer to each of these arguments is that the clear 
intention of the parties was expressed in plaintiff’s Ex¬ 
hibits 40 and 37 and was that plaintiff was to receive an 
advance against commissions together with commissions. 
The absurdity of each of defendant’s argument becomes 
apparent when each point is analyzed. 

The fact that plaintiff’s commissions did not, during 
some periods, equal the amount of the advances paid him 
indicates only the reason for the payment of the advances. 
Prior to defendant’s writing Exhibits 40 and 37 (J.A. 256, 
279) it was apparent to the parties that plaintiff’s commis¬ 
sions were not equaling the amount of advances in many 
instances. Despite this fact the parties expressed their 
clear intention that plaintiff was to receive both commis¬ 
sions and the advance. 

The fact that plaintiff did not demand commissions on 
precision parts and assemblies until after he was fired 
throws no light one way or the other on the intention of the 
parties as to the agreement to pay commissions. It will be 
remembered that plaintiff’s Exhibit 36 (J.A. 250) being the 
letter of December 29, 1949 to plaintiff from defendant’s 
sales manager states: 

“However you will be paid an advance against com¬ 
missions of $200.00 a period (13 accounting periods to 
the year) with the advances and commissions to be set¬ 
tled semi-annually on June 30 and December 31.” 
(italics supplied) 

This letter further provided that plaintiff was to be paid 
commissions “upon our (defendant’s) receipt of payment 
from the purchasing governmental agencies.” 

In the light of these two provisions let’s examine defend¬ 
ant’s contention. On page 20 of defendant’s brief the ar- 
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gument is made that plaintiff, on June 22,1950 (Pt. Ex. 191 
J.A. 272), was advised that defendant had been awarded a 
contract for 250 clinometers, and on Augnst 7, 1950, that 
the sub-contract with Thermador Manufacturing Company- 
had been obtained, and that he failed to demand a commis¬ 
sion; therefor the parties did not intend to pay commis¬ 
sions on precision parts. It will be noted the June letter 
does not say defendant received payment for those clino¬ 
meters. It simply states an order had been received. Un¬ 
der the terms of the contract payment to plaintiff -was not 
due until two contingencies had been met, namely, payment 
to defendant from the governmental agency or contractor 
and settlement semi-annually thereafter with plaintiff. So . 
no payment was due plaintiff until December 31,1950 at the 
earliest. Obviously no commissions were due plaintiff on 
the Thermador sub-contract until after December 31, 1950 
at the earliest. All the other contracts upon which plain¬ 
tiff is seeking a commission were entered into by the de¬ 
fendant subsequent to August of 1950. So, at the earliest, 
plaintiff could not have demanded commissions until De¬ 
cember 31,1950. 

In December of 1950 plaintiff testified, and his testimony 
was undisputed, that he was advised that there was some 
question as to whether he would receive commissions on 
the so-called fuse contracts and Mr. Waindle, defendant’s 
general manager, advised plaintiff to sit tight and do noth- 
thing because he, Waindle, felt the problem could be satis¬ 
factorily worked out. (J.A. 109) The problem was not 
worked out and plaintiff thereafter demanded an account¬ 
ing which he did not get for three months. (J.A. 146) This 
accounting showed defendant’s position was that no com¬ 
missions were due plaintiff on precision parts and assem¬ 
blies. Plaintiff then employed counsel and brought this 
suit. How these facts can indicate that plaintiff w-aived his 
claim to commissions or did not believe he was entitled to 
them is simply beyond plaintiff’s comprehension. 
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With relation to the remaining point defendant contends 
that the letter of January 22, 1951 terminating plaintiff’s 
employment (Pt. Ex. 41, J.A. 309) and plaintiff’s reply 
thereto on January 27, 1951 (Def. Ex. 6 J.A. 311) indicate 
the parties did not mean what they stated in plaintiff’s 
Exhibits 40 and 37. No extended argument is needed in 
connection with this point. Plaintiff simply requests the 
Court to read plaintiff’s Exhibit 41 and defendant’s exhibit 
6. It is obvious that the parties said nothing that indicated 
they had changed the clear understanding between them 
expressed in plaintiff’s Exhibits 40 and 37. Defendant ter¬ 
minated plaintiff’s employment and offered him a new con¬ 
tract (see postscript Pt. Ex. 41 J.A. 310). Plaintiff said 
he would like to work out such an agreement and would be 
happy to discuss the matter with defendant. Plaintiff also 
requested defendant to reconsider its decision to terminate 
and urged continuance of the retainer or advance. This 
is all these exhibits prove. 

One other point made by defendant throws light upon 
the extremes to which it has had to go in even maintaining 
its argument. In defendant’s statement of the case at page 
6 of its brief it would have this court believe that plain¬ 
tiff’s exhibits 50 and 51 (J.A. 2S0, 281) introduced into evi¬ 
dence by defendant and being interoffice correspondence be¬ 
tween defendant’s general manager and its president, indi¬ 
cate that the intention of the parties was that the advances 
against commissions were to be in lieu of any further com¬ 
pensation on government work including precision parts 
and assemblies. The reason why defendant makes the point 
in its statement of the case and does not attempt to sup¬ 
port the statement in argument is because those two ex¬ 
hibits prove only one thing and that is that defendant, 
through its counsel (J.A. 152, 191-192) was endeavoring to 
take an unfair advantage of plaintiff and get from him as 
much work as possible and pay him as little as possible 
therefor. Beyond that they prove nothing. These exhibits 
are proof only of an admission against interest, namely, 
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that defendant was making every effort to take unfair ad¬ 
vantage of plaintiff. Any further recourse upon them fails 
as they are self serving declarations. They are letters be¬ 
tween two officers of defendant. 

Plaintiff testified, after being shown these two exhibits, 
that he was never advised that he was not to get commis¬ 
sions on government or military work. (J.A. 103, 218, 219) 
Mr. Shennan, the writer of one of these exhibits, and the 
defendant’s president, testified at the hearing below, but 
never stated that plaintiff had been advised he was not to 
get commissions on government or military items. Indeed 
Mr. Shennan, on cross-examination, admitted that the two 
exhibits in question were confidential matters between two 
officers of defendant and so far as he knew had never been 
shown to plaintiff. (J.A. 190) Mr. Waindle was not pro¬ 
duced by defendant so presumably would not testify he had 
communicated the contents of these letters to plaintiff. 

The danger of attempting to place reliance upon self- 
serving declarations is exemplified here. The exhibits 
state “we have specifically excepted commissions on gov¬ 
ernment work both verbally and in writing to Mr. Summer- 
bell.” The record is replete with evidence he was paid 
commissions on government work, indeed the defendant in¬ 
sisted in its letter of December 29, 1949 (Pt. Ex. 36 J.A. 
250) plaintiff’s solicitation be confined only to governmental 
agencies. This double talk further proves the truth of the 
statement in plaintiff’s exhibit 51 (J.A. 281) that defend¬ 
ant was attempting to take an unfair and unethical advan¬ 
tage of plaintiff. 

Therefore as the record now stands we have the undis¬ 
puted testimony of plaintiff that he was to receive both ad¬ 
vances and commissions on military business with United 
States government agencies and this is clearly supported 
by plaintiff’s exhibits 40 and 37 which flatly state Plaintiff 
is to receive both commissions and the advance. 
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B. 

The Contract for the Payment of Commissions on Sales to the 
Federal Government of Defendant's Industrial Products is 
a Valid and Enforceable Contract. 

The defendant would have this court conclude that it 
might as well decide with it on these issues because, if it 
decides with plaintiff and the case is remanded it would 
only result in a judgment for the defendant because the con¬ 
tracts are illegal as against public policy. Because this 
position is intimated on page 13 on the defendant’s brief, 
plaintiff will briefly refer to the applicable cases. It is 
clear however that the Court below did not pass upon this 
question. (J.A. 16-17) It merely awarded what it thought 
was reasonable compensation for services rendered. 

Agreements to pay commissions to bona fide commercial 
or sales agents on sales to the Federal Government have 
never been considered illegal or contrary to public policy. 
The Supreme Court of the United States and the Second 
Circuit Court of Appeals has recognized the validity of 
these contracts. See Oscanyan v. Winchester Arms Co., 
103 U.S. 261 (1SS0); Steele v. Drummond, 275 U.S. 
199 (1927) and Reynolds v. Goodivin-Hill Corp., 154 F. 
2d 553 (C.C.A. 2) (1946); also Beach v. Illinois Manufac¬ 
turing Company , 92 F. Supp. 564 (D.C. Ill. 1949). 

The Federal Government itself has expressly declared 
such contracts legitimate. The President, acting under au¬ 
thority of the First War Powers Act of 1941, 50, App. 
U.S.C.A. 601 et seq., 55 Stat. 83S issued Executive 
Order 9001 on December 27, 1941 which provided that 
contracts with the Federal Government shall contain 
a warranty that the contractor has not employed any¬ 
one to procure the contract upon a commission or 
contingent fee basis except that the warranty shall 
not apply “to commissions payable by contractors 
upon contracts or sales secured or made through bona 
fide established commercial or selling agents main¬ 
tained by the contractors for the purpose of securing 
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business” E.O. 9001, 50, App. U.S.C.A. Sec. 611 (p. 676). 
Under an extension of the First War Powers Act of 
1941 President Truman, on February 2nd, 1951, issued 
Executive Order 10210, 50, App. U.S.C.A. 611 (pp. 
681-82) which contains provisions for a similar warranty, 
again excluding from the prohibition bona fide established 
commercial or selling agencies. The Armed Service Pro¬ 
curement Act of 1947, 41 U.S.C.A. 151 et seq. 62 Stat. 23 
et seq. (1948) in Section 153(a) also provides that bona 
fide established commercial or selling agencies are ex¬ 
cepted from a similar prohibition against contingent fees. 
Thus by Executive order the contract between the parties 
here is recognized as proper, legal and beneficial. 

The cases cited by defendant, including those decided by 
this Court where contracts were declared illegal for the 
payment of contingent fees, involve attempts to use im¬ 
proper influence or else involve the employment of an 
agent solely for the purpose of obtaining a specific contract. 
Those cases must not be confused with the factual situation 
here where plaintiff was an established bona fide selling 
agent and was employed by the defendant to sell its pro¬ 
ducts to the Federal Government and industry at large. 

The cases cited by the defendant in Note 2 of page 13 
of its brief have no applicability to this case at all. Merland 
v. National Metropolitan Bank , 65 App. D.C. 385, 84 F. 2d 
238 involved an agreement by a lawyer to pay expenses, 
maintain and bring a law suit which was held to be illegal 
because it was champertous. Brown v. Gesellschaft Fur 
Dralitlose Telegraphie, 64 App. D.C. 357, 78 F. 2d 410, 415 
involved a contract where an attorney, formerly with the 
Alien Property Custodian, agreed to represent the Com¬ 
pany for a contingent fee. The Court held that since this 
attorney formerly was with the Alien Property Custodian 
at the time the property in question was seized he was in 
effect representing both sides of the case and the agree¬ 
ment was void. McMullen v. Hoffman , 174 U.S. 639, 654 
involved a contract which was fraudulent and Owens v. 
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Wilkinson, 20 App. D.C. 51 involved a contract which was 
expressly declared void by statute. 

CONCLUSION 

The evidence clearly demonstrates that plaintiff was to 
receive commissions on orders by the federal government 
for industrial products with provision made for a minimum 
advance against such commissions payable every four 
weeks. If the commissions exceeded the amount of the ad¬ 
vance plaintiff was to receive the advance plus the amount 

bv which the commissions exceeded the advance. Since the 
*> 

parties agree that the trial court erred in holding that the 
contract did not include precision parts and assemblies 
plaintiff is entitled to judgment on the first count of the 
complaint. 

Preston C. King, Jr. 
Dickson R. Loos 
Powell Browning, Jr. 
Attorneys for Appellant. 



